GENERAL COMMENTS

Support

1. Comment - 
Luzerne County fully supports and encourages the authorization of the proposed general permit BWM-GP-11 as a mechanism to best serve public transportation provided the environmental impacts are minimal and there is no impact on public health and safety.  At present, the 120 day processing period, does impact the health and safety of the public. (3)


Response - 
DEP acknowledges the comment and support for the general permit.

2. Comment - 
The Companies generally support this proposed general permit since it will save considerable time in obtaining authorization to complete routine maintenance activities on existing facilities. (7)


Response - 
DEP acknowledges the comment and support for the general permit.

3. Comment - 
In my opinion, the authorization of GP-11 will serve to improve the environment by providing a much more streamlined, less costly, and time consuming method of permitting stream crossings than presently exists in the Commonwealth.  (14)


Response - 
DEP acknowledges the comment and support for the general permit.

4. Comment - 
This proposed general permit, if implemented in a consistent manner state-wide, will serve to address the time and financial needs of the public while protecting the environment.  This permitting situation can be handled in the same manner as allowed by the other Chapter 105 General Permits.  I urge adoption of this general permit. (14)


Response - 
DEP acknowledges the comment and support for the general permit.

5. Comment - 
GP-11 will decrease the administrative cost of meeting the permitting requirements while increasing the opportunity to focus on maximizing the environmental qualities of our projects. (15)


Response - 
DEP acknowledges the comment and support for the general permit.

6. Comment - 
PENNDOT greatly appreciates the time and effort that DEP has contributed toward improving the administrative efficiency of the permitting processes associated with our highway maintenance projects.  We will be happy to provide any assistance that you might need to ensure an early implementation of this initiative. (15)


Response - 
DEP acknowledges the comment and the offer of assistance regarding this general permit. 

7. Comment - 
General Permit BWM-GP-11 (GP-11) is a “win-win” solution to the problem of making timely repairs to infrastructure while protecting the environment.  Its use will be a substantial improvement over the current permitting process for repair and maintenance of pipelines and other critical infrastructure.  (16)


Response - 
DEP acknowledges the comment and support for the general permit.

8. Comment - 
This permit will enable the Department to accomplish two, often-competing objectives:  approving safety-sensitive repairs in a timely manner and providing adequate protection to the environment.  (16)


Response - 
DEP acknowledges the comment and support for the general permit.

9. Comment - 
Dominion strongly supports implementation of GP-11 as written with minor clarifications.  (16)


Response - 
DEP acknowledges the comment and support for the general permit.

10. Comment - 
Dominion applauds the Department for recognizing the need for a process to expedite infrastructure repairs and for taking action to address it.  (16)


Response - 
DEP acknowledges the comment and support for the general permit.

11. Comment - 
The Energy Association commends the Department for promulgating GP-11.  Our members operate thousands of miles of natural gas pipes and other utility lines with an equally large number of stream crossings.  Not surprisingly, operating these lines regularly requires maintenance, testing, repair, rehabilitation and replacement.  (In fact, for natural gas facilities these activities are likely to increase as operators conform to new federal requirements imposed by 2002 amendments to the Natural Gas Pipe Line Safety Act, 49 U.S.C. Ch. 601, and implementing regulations that have been and continue to be promulgated by office of Pipeline Safety within the U.S. Department of Transportation.)  GP-11 will substantially streamline the environmental permitting associated with these activities.  (The streamlining effects are, of course, dependent on appropriate program administration, including any possible delegation of permit review activities.)  Work on Pennsylvania’s infrastructure – work which is vital to economic development within the Commonwealth – will be speeded, and the attendant costs will be reduced for operators and the Department alike.  (Allowing a single GP-11 permit to cover multiple sites within a county is, in itself, a major advance.)  (19)


Response - 
DEP acknowledges the comment.

12. Comment - 
Given the demonstrated minimal impact of the operations at issue, the Energy Association fully supports the Department’s proposed use of GP-11 permitting for activities in exceptional value (“EV”) and high quality (“HQ”) wetlands and waterways.  Currently, the primary permitting avenue for utility line maintenance activities is GP-5  (General Permit BDWM-GP-5 – Utility Line Crossings.)  GP-5 permits are not available for encroachments in EV and HQ areas, and utilities are left with no choice but to follow the lengthy and difficult process of obtaining site-specific “Operation and Maintenance” permits.  Using GP-11 in these situations will substantially reduce permitting costs and delays, and these benefits will only increase if current trends continue and more sites are accorded EV and HQ status.  (19)


Response - 
DEP acknowledges the comment.

Non-Support

13. Comment - 
At the November 20, 2003 regular meeting of the Monroe County Conservation District Board of Directors, a motion was made and approved to recommend withdrawal of the proposed general permit referenced above (BWM-GP-11).  (4)


Response - 
DEP acknowledges the comment, and believes that it has addressed the comments of the Monroe County Conservation District Board of Directors later in this comment response document.

14. Comment - 
We are opposed to this permit, and recommend that it be withdrawn (11)


Response - 
DEP acknowledges the comment.

15. Comment - 
With all of the inconsistencies and the generality of this permit we feel that it would be a detriment to the environment of Wayne County.  If restrictions or limitations were included with the permit it would be more acceptable. (12)


Response - 
The final General Permit is conditioned to limit its use in wild trout and stocked trout waters, provide protection for threatened and endangered species and requires the implementation of an Erosion and Sediment Control Plan meeting the requirements of Chapter 102.  General Permit Registrations will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure does not protect the public’s health, safety, or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application for the project.

16. Comment - 
Because of these numerous inadequacies, the Department should withdraw proposed GP-11.  At the very least, the Department needs to substantially revise the general permit before it is finalized. (18)


Response - 
Substantial revisions have been made in response to the comments and recommendations received.

Pennsylvania State Programmatic General Permit 2 (PASPGP-2)

17. Comment - 
This proposal does not indicate whether the SPGP can or will be issued concurrently with this GP.  If not, separate COE reviews and permitting will hardly result in “less review time” since that agency would not be under any time constraints in issuing their permits.  Clarification is needed on this issue. (2)


Response - 
The Corps of Engineers has reviewed and commented on the general permit but has not made any indication of Pennsylvania State Programmatic General Permit-2 eligibility at this time.  

18. Comment - 
The permit does not indicate that GP-11 will satisfy federal permitting requirements under 33 USC 1344 (Section 404 of the Clean Water Act).  This omission would seriously reduce the benefits of implementing GP-11; however, in the event that federal coverage cannot be provided, PENNDOT recommends proceeding with an early implementation of GP-11 for the purposes of streamlining coverage under 25 Pa.Code §105.  In the event GP-11 is implemented without federal coverage, PENNDOT recommends undertaking a coordinated and concerted effort to integrate federal coverage into GP-11 at the earliest possible date. (15)


Response - 
DEP acknowledges the comment and will work diligently to integrate federal coverage.  

19. Comment - 
We are confident that with the appropriate revisions and conditioning, GP-11 can be finalized in a manner that insures no more than minimal impacts to the aquatic environment.  Upon review of the final document, the Corps will be able to assess the appropriate manner in which this GP can be incorporated into the PASPGP-2 process.  (22)


Response - 
DEP acknowledges the comment.

Specific Areas Where This Permit Does Not Apply

20. Comment - 
Perhaps GP-11’s potential range of use could be narrowed through further staff coordination.  For example, it seems appropriate to limit the use by applying “Sites and Conditions Where This General Permit Does Not Apply” similar to the existing GP’s.  (9)


Response - 
The final General Permit is conditioned to limit its use in wild trout and stocked trout waters, provide protection for threatened and endangered species and requires the implementation of an Erosion and Sediment Control Plan meeting the requirements of Chapter 102.  General Permit Registrations will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure does not protect the public’s health, safety, or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application for the project.

21. Comment - 
How did a maintenance of existing water obstruction/encroachments GP become a “replacement” GP for those structures that are hazards to public safety and would continue to be so if merely replaced in-kind? If approved as is, this GP will allow existing obstruction/encroachment owners to quickly duck out from under the responsibility of providing the needed larger structure, keeping their costs down but continuing the Pennsylvania flood legacy they have helped create. (2)


Response - 
DEP disagrees, all bridge and culvert replacement projects will require the submission and review of hydrologic and hydraulic reports.  General permit registrations will be reviewed by DEP staff engineers to ensure the structures adequately pass flows in accordance with the requirements of Chapter 105.  If a Regional Office, during the review, determines that a structure is inadequate or requires more detailed planning or review, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.

22. Comment - 
Item 2 appears to replace the section of the other Chapter 105 general permits titled, “Specific Areas and Activities Where General Permit Does Not Apply.”  The District suggests adding a section with this title and, in addition to restricting the use of GP-11 at dams, restricting its use in local, state and federal historic, cultural and historic sites; National Natural Landmarks; National or State Wild and Scenic Rivers; special protection waters; floodways; exceptional value wetlands; where an existing structure constructed on or after July 1, 1979 was not authorized by DEP; and where the proposed activity represents a change in use of the existing obstruction or encroachment. (4) (18)


Response - 
The General Permit is conditioned to limit its use in wild and stocked trout waters, limit its use on sites identified in the latest version of the Pennsylvania Inventory of Historic Places and the National Register of Historic Places, requires PNDI searches in order to provide protection for Species of Special Concern, requires the submission of an Erosion and Sediment Control Plan in accordance with Chapter 102 for review and implementation of the plan.  This permit cannot be used for dam maintenance, repair or removal.  



The permit has not been conditioned to exclude work in High Quality or Exceptional Value Water, National, Wild, or Scenic Rivers, or in the floodplain as suggested.  Water quality will be protected through the implementation of the Erosion and Sediment Control Plan.  Additionally, bridge and culvert replacement projects will require the submission and review of hydrologic and hydraulic reports to ensure the protection of the public’s health, safety and environment.

23. Comment - 
(Replace dam exclusion) SITES AND CONDITIONS WHERE THIS GENERAL PERMIT DOES NOT APPLY – This General Permit does not apply and is not valid in the following situations.  Where the General Permit is not applicable, you may request approval of an individual permit by submitting an application to the appropriate Soils and Waterways Section in the Regional Office (See Exhibit B). 

A. Maintenance, repair, modification, removal, or replacement of dams. 

B. Historical, cultural or archaeological sites as identified in the latest published version of the Pennsylvania Inventory of Historical Places or the National Register of Historical Places.  This information is available from the Pennsylvania Historical and Museum Commission, Box 1026, Harrisburg, PA 17108-1026, telephone (717) 787-3362. 

C. Sites identified in the latest published version of the National Registry of Natural Landmarks. 

D. Activities in wetlands designated as “exceptional value” as defined in Chapter 105.17 of the Department’s Rules and Regulations (relating to Water Obstructions and Encroachments). 

E. Replacement of a water obstruction in streams or other watercourses designated as “exceptional value” or “high quality” waters as defined in Chapter 93 of the Department’s Rules and Regulations (relating to Water Quality Standards). 

F. Replacement of a water obstruction on a watercourse where the drainage area above the water obstruction is greater than five square miles (Consistent with the Chapter 105.12(b)(7) waiver provision.) 

G. Projects involving stream channel relocation, channel realignment, channelization, or enclosure. 

H. Any project having a scope of work which is greater in length than 500 linear feet measured along a single continuous reach of stream channel. 

I. Construction activities in stocked trout waters from March 1 through June 15, in wild trout streams from October 1 through December 31, and in Lake Erie tributaries from September 1 through April 30, unless approval is obtained from the Pennsylvania Fish and Boat Commission’s Division of Environmental Services (See Exhibit A).  The Commission’s Division of Fisheries Management compiles information on stocked and wild trout stream locations (See Exhibit A). 

J. Projects located where there would be an impact on species of special concern listed under the Endangered Species Act of 1973, the Wild Resources Conservation Act, the Fish and Boat Code or the Game and Wildlife Code.  Records regarding species of special concern are maintained in a computer database called the “Pennsylvania Natural Diversity Inventory” (PNDI).  To verify that there will be no such impacts for a specific project, the Department requires submission of the attached Supplement No. 1 form. 

K. Areas in or within 100 feet of a watercourse designated wild in the National or State Scenic Rivers systems in accordance with the National Wild and Scenic Rivers Act of 1968 or the Pennsylvania Scenic Rivers Act.  For details on scenic river classifications, contact the DCNR, Division of Conservation Partnerships, Pennsylvania Scenic Rivers Program, P.O. Box 8475, telephone (717) 787-2316. (9)(10)


Response - 
The General Permit is conditioned to limit its use in wild and stocked trout waters, limit its use on sites identified in the latest version of the Pennsylvania Inventory of Historic Places and the National Register of Historic Places, requires PNDI searches in order to provide protection for Species of Special Concern, requires the submission of an Erosion and Sediment Control Plan in accordance with Chapter 102 for review and implementation of the plan.  This permit cannot be used for dam maintenance, repair or removal.  



The permit has not been conditioned to exclude work in High Quality or Exceptional Value Water, National, Wild, or Scenic Rivers, or in the floodplain as suggested.  Water quality will be protected through the implementation of the Erosion and Sediment Control Plan.  Additionally, bridge and culvert replacement projects will require the submission and review of hydrologic and hydraulic reports to ensure the protection of the public’s health, safety and environment.

24. Comment - 
The format of GP-11 is inconsistent with that of most other Chapter 105 General Permits.  At the very least, we suggest using GP-7 as a template and including the following language taken from existing GPs:



SPECIFIC AREAS AND ACTIVITIES WHERE GENERAL PERMIT DOES NOT APPLY -
· This General Permit does not apply in and is not valid in the following situations:

· Historic, cultural or archaeological sites as identified in the latest published version of the Pennsylvania Inventory of Historic Places or the National Register of Historic Places.

· Local historical sites officially approved or recognized by a municipality.

· Sites identified in the latest published version of the National Registry of Natural Landmarks.

· Areas in or within 100 feet of a watercourse or body of water designated as a National or State Wild or Scenic river in accordance with the National Wild and Scenic Rivers Act of 1968 or the Pennsylvania Scenic Rivers Act 32 P.S. §§820.21-820.29.

· Stocked trout streams from March 1 through June 15, wild trout streams from October 1 through December 31, and Lake Erie tributaries from September 1 through December 1 unless written approval is obtained from the Fish and Boat Commission’s Division of Environmental Services.

· Streams or water bodies designated as high quality or exceptional value waters as defined in Chapter 93 of the Department’s Rules and Regulations (relating to Water Quality Standards).

· A stream channel and the adjoining floodplain which is delineated as a floodway on Flood Insurance Maps that are part of a Flood Insurance Study prepared by FEMA.  These maps are available from the local municipality.

· Projects located where there would be an impact on species of special concern listed under the Endangered Species Act of 1973, the Wild Resources Conservation Act, the Fish and Boat Code or the Game and Wildlife Code.  Records regarding species of special concern are maintained in a computer database called the “Pennsylvania Natural Diversity Inventory” (PNDI).  To verify that there will be no such impacts for a specific project, the Department requires submission of the attached Supplement No. 1 form.  (Note:  Supplement No. 1 form was not included in the GP-11 package advertised.)  (20)


Response - 
The General Permit is conditioned to limit its use in wild and stocked trout waters, limit its use on sites identified in the latest version of the Pennsylvania Inventory of Historic Places and the National Register of Historic Places, requires PNDI searches in order to provide protection for Species of Special Concern, requires the submission of an Erosion and Sediment Control Plan in accordance with Chapter 102 for review and implementation of the plan.  This permit cannot be used for dam maintenance, repair or removal.  



The permit has not been conditioned to exclude work in High Quality or Exceptional Value Water, National, Wild, or Scenic Rivers, or in the floodplain as suggested.  Water quality will be protected through the implementation of the Erosion and Sediment Control Plan.  Additionally, bridge and culvert replacement projects will require the submission and review of hydrologic and hydraulic reports to ensure the protection of the public’s health, safety and environment.

Size and Scope Limitations on Projects

25. Comment - 
The stream length impact limitation should also be specified.  A sentence added to this section should read:  “This general permit may not be used to authorize projects with an impact of greater than 50 linear feet of stream” (double lane bridge plus twelve feet on each side of the bridge or culvert). (10)


Response - 
DEP does not believe that this condition is necessary.  This permit allows for maintenance, repair, or replacement of existing structures and minor reconfiguration of the structure to accommodate improvements that will aid in the protection of the public’s health, safety and the environment.

26. Comment - 
If “encroachments” are retained in the final GP-11, a size limit for eligible projects should be specified. (10)


Response - 
Encroachment is being retained in the final permit.  DEP does not believe it is necessary to arbitrarily place a size limit for eligible structures.  This General Permit will be reviewed by DEP staff.  If during the review, the Regional Office determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.

27. Comment - 
News releases announcing the proposed GP-11 described it as the result of a cooperative effort between the Department and the Pennsylvania Department of Transportation to streamline the permit process for the maintenance, repair, or replacement of highway structures.  We understand that another purpose of GP-11 is to capture existing utility pipelines that were constructed prior to State Chapter 105 permitting requirements, or for which Chapter 105 permits were issued without provision for routine maintenance.  However, as written, the proposed GP is much broader in scope than is necessary to meet these goals, and could be used to authorize work on bridges and utilities, wetland fills for expansion of an existing building, or even after-the-fact for unauthorized fills.  This broad scope could result in insufficient scrutiny of projects that could cause continued or increased degradation of streams or wetlands (e.g., rebuilding houses in areas prone to flooding, extension of docks into mussel habitat).  Furthermore, State general permits exist that already address many of the activities proposed for coverage under GP-11, or that could be modified to close problematic permitting gaps.  For example, minor modifications could be made to GP-5 to capture pipelines that pre-date the Chapter 105 program, or to allow for adding maintenance provisions to existing permits.  Accordingly, the Service recommends that the proposed GP-11 be used solely for authorizing maintenance, testing, repair, rehabilitation or replacement of previously authorized, currently serviceable roads and highways.  Pipelines and minor wetland fills not associated with roadway work should not be authorized under GP-11.  (10)


Response - 
DEP will review the registration and where the projects do not present a threat to public health, safety or the environment, authorize those projects in the most efficient manner possible.  This General Permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit.  

28. Comment - 
There should be restrictions on obstruction replacement, i.e. drainage area limitations.  Refer to comment 1.  Limitations would allow for the replacement of obstructions that would have a minimal impact.  It is suggested that a drainage area limit would be 640 acres. (12)


Response - 
DEP does not believe it is necessary to arbitrarily place a size limit based on drainage area.  This General Permit will be reviewed by DEP staff.  If during the review, the Regional Office determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.

29. Comment - 
Is there a limit as to the linear feet or square feet of stream and/or wetland which can be temporarily disturbed under the GP-11? (13)


Response - 
No, there is no limit to temporary impacts.  Temporary impacts must be removed, the area stabilized and restored to original grade and contour.  

30. Comment - 
In addition, the permit is overbroad; it applies to activities that are more properly covered under an individual permit such as the replacement of water obstructions and encroachments and the major rehabilitation of such structures.  And it contains inadequate size limitations.  Also, it does not restrict the transformation of relatively small structures into large ones, such as a change from a small stream crossing to a major bridge overpass. (18)


Response - 
This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  All bridge and culvert replacement projects are required to provide hydrologic and hydraulic reports.  If an existing structure is found to be undersized the registrant will be required to design the replacement to meet current standards.  This permit does not allow the transformation of a relatively small structure into a large one, such as a change from a small stream crossing to a major bridge overpass, as suggested by the commentator.

31. Comment - 
The Scope of GP-11’s Coverage Should Not Extend to Projects and Activities With Potentially Significant Environmental Impacts Such As The Replacement and Major Rehabilitation of Water Obstructions and Encroachments 




The proposed GP-11 applies to “maintenance, testing, repair, rehabilitation or replacement” of existing obstructions and encroachments.  Many of these activities, such as full replacement, or major rehabilitation, of existing roads, bridges, and other structures, have the potential for significant adverse environmental impacts.  The general permit also allows wetland fills for the expansion of existing buildings, and after-the-fact approval of unauthorized wetland fills.  It also allows for activities such as the rebuilding of dwellings in flood prone areas, without any scrutiny.  Such activities, especially the replacement of major rehabilitation of existing structures, could have significant adverse impacts on the environment, thus warranting the comprehensive technical and environmental analysis that is provided by the individual permitting process.  Indeed, it is well know that many environmental problems result from activities, such as those proposed to be allowed under this general permit, conducted by PADOT and its contractors, townships, and others.  Many of the activities proposed to be authorized under the permit need the particularized review available in the individual permit process.




The other Chapter 105 GPs that have been issued by DEP to date apply to water obstruction and encroachments that have minimal environmental impact, either because of the nature of the proposed activity or the size of the resource impacted.  For example, GP-7 authorizes minor road crossings (including bridges and culverts), limiting the size of the crossing to those that either: (1) cross less than 100 feet and impact less than 0.1 acres of wetlands; or (2) cross a stream where the watershed drainage area is 1.0 square mile or less.  By virtue of these limits, both the size of the crossing and the size of the water resource impacted are minimal. 




In this case, however, GP-11 would apply to major bridge replacement or rehabilitation over a waterbody as large as the Susquehanna River.  Such a project is extensive in nature and involves work directly in or adjacent to the waterbody.  Consequently, the potential environmental impacts of such a project are significant, and a thorough environmental impact analysis should be conducted before issuing a permit for replacement or major rehabilitation of an existing structure.  Only the individual permit review process provides the depth of environmental and technical analysis necessary to adequately evaluate such major projects and their impacts on rivers, streams, and wetlands. 



We recommend that the scope of GP-11 be limited to “maintenance, testing and repair” activities that do not require more than minor work in, or otherwise affecting, streams, rivers or wetlands.  In addition, coverage for full replacement and major rehabilitation should be eliminated.  The general permit should also not authorize wetland fills, and provide after-the-fact authorizations for unauthorized fills.  It should also not authorize the replacement of a dwelling a floodprone area.  All of these activities necessitate the more detailed and comprehensive scrutiny provided by individual permit review. (18)


Response - 
The purpose of the General Permit is to allow routine maintenance, testing, repair, rehabilitation or replacement of water obstructions.  The permit does not allow wetland fills for the expansion of existing buildings as suggested by the commentator nor is it intended to be used to approve flagrant violations that should be managed under DEP’s standard enforcement procedures. The General Permit is conditioned to ensure there is no threat to the environment or public health and safety.  Engineering Plans for public bridges and culverts, Erosion and Sediment control Plans and Threatened and Endangered searches are all required to be submitted for DEP review as part of this permit.  If a Regional Office, during the review, determines that a structure is inadequate or presents a hazard to public health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  DEP agrees that expansion of a home is not maintenance, repair or replacement; therefore, the placement of fill to build an addition to a house would not be eligible for this General Permit.  Environmental impacts are further minimized as this General Permit is conditioned to limit its use in wild trout waters, requires PNDI searches, and requires the implementation of an Erosion and Sediment Control Plan developed in accordance with Chapter 102.

32. Comment - 
The District recommends that GP-11 not be allowed for maintenance, testing, repair, rehabilitation or replacement of existing unpermitted water obstructions and encroachments.  In our experience, many structures that fail or are damaged during even relatively minor flood events are those which were never permitted and therefore not properly designed or constructed.  In addition, land use, development patterns and regional planning initiatives in a watershed may change significantly over time.  Providing blanket approval for repair, replacement or rehabilitation of existing structures without a professional engineering assessment of past failures or changing conditions is neither environmentally or economically sound and could have adverse impacts on stream bank erosion, aquatic habitat, water quality, stream flows, public safety and property damages.  (20)


Response - 
This General Permit is not a blanket approval for repair or replacement of existing structures.  This General Permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  Plans for bridge and culvert replacements used by the general public must be prepared and sealed by a Registered Professional Engineer.

33. Comment - 
The potential scope of projects covered by GP-11 is enormous and the GP lacks adequate standard specifications, performance criteria and conditions.  A person using this permit could do anything from removing debris from an intake structure for a small pond to replacing a 15-inch culvert pipe on an intermittent tributary stream to rebuilding a washed-out bridge over a river with a drainage area in the thousands of acres.  These projects are not “similar in nature”; we suspect that this is the reason for GP-11’s lack of standard specifications, performance criteria and conditions required for and present in other Department GPs. (20)


Response - 
The projects are similar in nature in that they are maintenance of existing water obstructions and encroachments.  Performance standards, specifications, and conditions are provided in the general permit.  As opposed to individual permit reviews for new structures that focus on location, alternatives, and avoidance, this permit only applies to structures that are already in place, operational and part of the Commonwealth’s infrastructure.  The safe operation, repair, maintenance, and where necessary the replacement of these structures serves to protect the public’s health, safety and the environment.  The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.

HQ/EV Waters and Wetlands

34. Comment - 
Dominion’s strong support of this proposed general permit and our primary concern stem from the fact that GP-11, as proposed, does not restrict applicability for exceptional value waters.  If that restriction were to be added, GP-11 would have little use or benefit for pipeline and utility repair work.  It would then be redundant to GP-5.  Our experience in implementing many individual water obstruction permits and the special conditions of the permits, requiring use of best management practices (BMPs) for construction in streams and wetlands demonstrates that proper employment of existing BMPs is adequate to protect EV streams and wetlands.  The Department has developed a comprehensive list of BMPs in its “Erosion and Sediment Pollution Control Program Manual.”  Specification of construction BMPs that must be used in special protection waters within the GP-11 conditions is Dominion’s preferred approach to this issue and we strongly advise against restricting GP-11’s applicability. (16)


Response - 
DEP acknowledges the comment.

35. Comment - 
Dominion urges the Department to make GP-11 applicable to all stream and wetland encroachments associate with infrastructure repair and maintenance and to replace the Operation and Maintenance permit with the GP-11. (16)


Response - 
GP-11 is applicable for all streams and wetland encroachments associated with infrastructure repair and maintenance.  With this General Permit a pipeline company will be able to register an entire line within a county to obtain ongoing testing and maintenance authorization for that line.

36. Comment - 
PA Trout urges DEP to consider not allowing the General Permit to be used in wetlands designated at “Exceptional Value” as defined in Chapter 105 or in waters designated as “High-Quality” or “Exceptional Value” as designated in Chapter 93. (6) 


Response - 
GP-11 is applicable for all streams and wetland encroachments associated with infrastructure repair and maintenance.  Performance standards, specifications, and conditions are provided in the general permit.  As opposed to individual permit reviews for new structures that focus on location, alternatives, and avoidance this permit only applies to structures that are already in place, operational and part of the Commonwealth’s infrastructure.  The safe operation, repair, maintenance and where necessary the replacement of these structures serves to protect the public’s health, safety and the environment.  The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  Further, if a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a Chapter 105 individual permit application.  The Best Management Practices developed by Chapter 102 meet the requirements of DEP’s antidegradation requirements.

37. Comment - 
This permit does not give special consideration to HQ/EV waters. (8)


Response - 
DEP disagrees.  GP-11 is applicable for all streams and wetland encroachments associated with infrastructure repair and maintenance.  Performance standards, specifications, and conditions are provided in the general permit.  As opposed to individual permit reviews for new structures that focus on location, alternatives, and avoidance, this permit only applies to structures that are already in place, operational and part of the Commonwealth’s infrastructure.  The safe operation, repair, maintenance and where necessary the replacement of these structures serves to protect the public’s health, safety and the environment.  The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  

38. Comment - 
Because of the condition in GP-5 that prohibits its use for exceptional value (EV) streams and wetlands, we are finding it increasingly difficult to permit needed repairs in a timely manner through the Joint Permit process.  This is especially true in the Northwest and Northcentral regions of Pennsylvania, where a growing number of the streams and wetlands are being reclassified as exceptional value.  Over time, the Department has become increasingly reluctant to issue emergency permits for safety-related conditions.  Our experience with joint permits is that the process requires 6-9 months on average.  While this permitting schedule can be managed for new construction projects, it is not adequate for repair of existing facilities.  As a result, Dominion has embarked on the lengthy, expensive and difficult process of obtaining individual “Operation and Maintenance” permits for some of its existing pipelines in order to ultimately reduce approval time when work is identified for areas that may impact streams or wetlands. (16)


Response - 
The General Permit is conditioned to limit its use in wild and stocked trout waters, requires PNDI searches to ensure the protection of Species of Special Concern and has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  Further DEP agrees that this General Permit will shorten the permitting time for maintenance activities provided they are undertaken in accordance with the terms and conditions of the general permit.

39. Comment - 
The proposed GP-11 is inadequate and flawed in numerous respects; the general permit fails to ensure the protection of water quality and public health.  It fails to assure protection of water quality standards, wetlands, and threatened and endangered species and their critical habitat.  It also fails to meet the requirements of the Department’s antidegradation regulations by failing to protect High Quality (HQ) and Exceptional Value (EV) Waters, including Exceptional Value Wetlands, for adverse impacts.  (18)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  The Best Management Practices developed by Chapter 102 meet the requirements of DEP’s antidegradation requirements.  To ensure the protection of species of special concern, DEP is requiring the submission of PNDI searches.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application to ensure protection of water quality.  

40. Comment - 
The Permit is Inconsistent with the Department’s Antidegradation Regulations; No Mechanism is Provided in the Permit for the Maintenance and Protection of High Quality and Exceptional Value Waters, including Exceptional Value Wetlands.




As currently proposed, GP-11 would be available for projects in special protection waters designated High Quality (HQ) or Exceptional Value (EV) pursuant to Chapter 93 (Water Quality Standards).  HQ and EV streams constitute this Commonwealth’s most sensitive and important water resources, and they demand and require the highest level of protection.  




The regulations for the issuance of general permits at § 105.442(a)(3) specifically require that DEP determines that the projects comply with §§ 105.14-105.17, and § 105.21.  The regulation at § 105.14(b)(11) specifies that an activity must be consistent with state antidegradation requirements under Chapter 93.  Under Chapter 93, at § 93.1, exceptional value (EV) wetlands are included in the category of “surface waters of exceptional ecological significance”.  These waters are further defined as Exceptional Value (EV) Waters at § 93.4b(b)(2).  Section 93.4a(d) requires that “the water quality of Exceptional Value Waters shall be maintained and protected”.  The Department has provided no mechanism in the permit that assures that the water quality of EV waters, including EV wetlands, be maintained and protected.




In addition, the regulation at § 93.4a(c) requires that the water quality of High Quality (HQ) Waters shall be maintained and protected, unless an applicant for a National Pollutant Discharge Elimination System (NPDES) permit demonstrates that degradation is permissible for social or economic reasons.  The Department has provided no mechanism in the permit that assures that the water quality of HQ waters be maintained and protected.



The Department can avoid the issue by limiting the applicability of the general permit to waters that are not HQ or EV waters (including EV wetlands).  Proposed impacts on these resources could be addressed through the comprehensive review process provided by individual permit review.  The level of protection required for HQ and EV waters demands that activities as extensive as replacement and major rehabilitation of existing infrastructure be subject to the individual permitting process. (18)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  The Best Management Practices developed by Chapter 102 meet the requirements of DEP’s antidegradation requirements.  To ensure the protection of threatened and endangered species, DEP is requiring the submission of PNDI searches.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application to ensure protection of water quality.  

41. Comment - 
The 401 WQ Certification for GP-11 Fails to Ensure that Water Quality Standards are Protected and Attained.



We recommend denial of the § 401 Water Quality Certification for GP-11 as currently proposed.  As proposed, GP-11 fails to protect water quality and assure that water quality standards, including the antidegradation provisions of Chapter 93, are attained.  



First, GP-11 does not limit the scope of the permit to activities outside of HQ and EV waters, as several other general permits do.  The regulations at § 93.4a specifically provide that the water quality of HQ and EV waters shall be “maintained and protected”.  Despite this legal requirement, there is no language in GP-11 specifying that any activities conducted under GP-11 in or otherwise affecting HQ or EV waters shall assure that such waters are maintained and protected.  An even more preferable alternative would be to limit the applicability of the GP-11 to waters that are not HQ or EV waters, including EV wetlands.



Second, by failing to protect wetlands, GP-11 also fails to satisfy the requirements for water quality certification under Section 401 of the Clean Water Act, 33 U.S.C. § 1341.  This is because the Department incorporated portions of Chapter 105, relating to wetlands protection, into its water quality standards, 24 Pa.B. 922 (February 12, 1994).   As such, wetlands protections in accordance with Chapter 105 must be undertaken to satisfy Pennsylvania’s water quality standards. First, GP-11 cannot allow activities to occur in or otherwise affecting EV wetlands; as explained above, these wetlands are EV waters that must be “maintained and protected” under § 93.4a.  Next, an alternatives analysis must be provided, and an environmental assessment must be completed if wetlands are to be impacted.  Next, water quality standards cannot be satisfied when language is so vague, regarding wetlands protection, that there are several possible interpretations of the language. For example, when is it the case that wetlands impacts “cannot be avoided”?  And what are “temporary” impacts and “proper restoration”?  These terms no doubt have very different meanings to PADOT than the environmental community.  Until it is clear that wetlands protections are being provided, it cannot be said that GP-11 assures the protection of water quality standards.  In addition, the allowance of an unlimited amount of ‘temporary’ wetland impacts, including impacts to EV wetlands, fails to assure that water quality standards will be attained.



Third, by failing to require that an E&S plan be submitted to, and reviewed and approved by DEP or a county conservation district, DEP fails to ensure that water quality standards are attained when earth disturbance is involved.  Review and approval by DEP or a county conservation district would ensure that the proposed plan protects water quality from erosion and sedimentation.  No such comfort is provided by a simple requirement for an E&S plan to be on-site.



Fourth, the failure of the permit to provide protection for federal and Pennsylvania threatened and endangered species and their critical habitat violates the provisions in the antidegradation regulations at § 93.4c(a)(2).   This provision is included in Pennsylvania’s water quality standards; GP-11 must assure protection of such species and their critical habitat.  The best way to assure such protection is to include language specifying that “[n]o activity is authorized under the permit which may adversely affect a threatened or endangered Federal or Pennsylvania species or its habitat,” coupled with a requirement that a PNDI search form be completed and included with the registration.  (18)


Response - 
DEP has provided a 401 Water Quality Certification with the final general permit.  In order to protect special protection watersheds (High Quality and Exceptional Value) as well as all other waters the General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  The Best Management Practices developed by Chapter 102 meet the requirements of DEP’s antidegradation requirements.  To ensure the protection of species of special concern, DEP is requiring the submission of PNDI searches.  If a Regional Office, during the review, determines that a structure is inadequate or requires a more detailed review, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application to ensure protection of water quality.  

42. Comment - 
The Department’s review of permit data from 1995 to the present indicates that approximately 22% of individual permit applicants will qualify for this proposed general permit.  This represents a significant potential for cumulative impacts with little opportunity to assess alternative locations or designs to minimize or avoid adverse impacts on natural resources throughout the Commonwealth.  Because of the potential for cumulative impacts and degradation of aquatic habitats and water quality, the District recommends that the use of the proposed GP-11 be prohibited for projects in Special Protection (High Quality and Exceptional Value) watersheds.  (20)


Response - 
This General Permit is for maintenance of existing water obstructions and encroachments, that are currently serviceable and already an integral part of the Commonwealth’s infrastructure.  There is no need to assess alternative locations. Except in extremely rare cases, it is more environmentally sound to authorize the testing, repair, maintenance and replacement of existing structures at their present location on the same footprint rather than relocate them to a new site.  This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  Further, the General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  The General Permit is also conditioned to limit its use in wild trout waters and to require PNDI searches to ensure the protection of species of special concern.

Vague Terms

43. Comment - 
Subjective terms are used throughout GP-11 that could result in different interpretations by individual regional offices, putting the Department at substantial litigation risk. For example, “minor” deviations in structures are allowed, provided the environmental impacts are “minimal”; wetlands must be “properly” restored; structures may not be “materially” altered’ no “significant” reduction in existing water openings is permitted; etc.  Such terms should be eliminated, or clearly defined. (10)


Response - 
“Properly restored” has been modified to read, “restored to original grade and contour”.  Although somewhat subjective the words and phrases “minor deviations”, “materially”, “significant” and “minimal” have been used in the implementation of the Chapter 105 program for over 20 years without any major problems.  DEP does not believe it is necessary to define these terms.

44. Comment - 
The general permit is impermissibly vague and ambiguous, in numerous respects, making it incapable of consistent interpretation, administration, and enforcement.  (18)


Response - 
DEP disagrees with the comment.

45. Comment - 
The General Permit Is Unduly Vague and Ambiguous, Making It Incapable of Consistent Interpretation, Unenforceable, and Impossible To Fairly Administer




Throughout proposed GP-11, subjective language is used to describe certain standards, conditions and requirements.  Use of this loose, vague, and ambiguous language makes it difficult for the public and the regulated community to determine what specific standards, conditions and requirements govern this permit.  In addition, the ambiguous nature of the language makes administration and enforcement of permit conditions difficult and, in some cases, impossible.  This violates legal requirements since the public lacks adequate notice of what the Department is actually approving in many cases.  For example, in Condition 10 does “heavy equipment” include all earthmoving and construction equipment that can be placed in a wetland?  And what is considered “the minimum necessary?”  

 


Inclusion of such subjective language supports the notion that many of the activities covered under GP-11 should be covered by individual permits.  The individual permitting process allows all of these issues to be resolved by the permit review staff on a case-by-case basis, and specific, enforceable special conditions can be written into each permit to address unique situations that may exist at a given site.  At the very least, this proposed general permit should be modified to eliminate subjective, ambiguous language. (18)


Response - 
DEP disagrees that the permit contains language that is overly subjective and vague.  The permit includes standard conditions to ensure the protection of the public’s health, safety and the environment.  DEP staff will review this general permit to ensure that impacts are minimized.  Although somewhat subjective the phrase “minimum necessary” has been used in the implementation of the Chapter 105 program for over 20 years without any major problems.  DEP does not believe it is necessary to define these terms.

46. Comment - 
One of our biggest concerns with this GP, and for that matter any other regulations, is the requirement to have consistent interpretation and enforcement by each of your Regional Offices.  As we interpret the GP, there are several definitions that are, or can be, perceived differently around the Commonwealth.  We would suggest that if a difference in opinion would occur, there be a clear and quick method for resolving any differences.  The one definition that sometimes is open for interpretation is drainage ditches.  Therefore, it would be helpful if the DEP’s definition of drainage ditches were clearly stated.  (21)


Response - 
The term “drainage ditch” is not used in the context of this General Permit.

Standard Specifications and Drawings

47. Comment - 
Both the Dam Safety and Encroachments Act and the Chapter 105 regulations require that, in order to issue a general permit, the covered activities must be adequately regulated utilizing standardized specifications and conditions necessary to protect life, health, property and the environment.  The proposed general permit appears to lack the necessary specifications, and, in the absence of an engineer’s review, cannot reliably afford those protections.  Since this general permit is proposed to be acknowledged by the DEP Regional Offices, an engineer’s review is available, but the need for such a review is contrary to the intent of a general permit. (4)


Response - 
The projects are similar in nature in that they are maintenance of the existing water obstructions and encroachments.  Standards, specifications, and conditions are provided in the general permit.  DEP staff will review this general permit.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety and the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  The permit requires the submission of plans, specifications and hydrologic and hydraulic reports prepared and sealed by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.

48. Comment - 
GP-11 fails to include standardized specifications and plans; these elements are required to be included in a general permit under state law and regulations.  And even in the absence of these standardized specifications and plans, no engineering review by DEP is required. (18)


Response - 
This General Permit is not a blanket approval for repair or replacement of existing structures.  This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  The permit requires the submission of plans, specifications and hydrologic and hydraulic reports prepared and sealed by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.

49. Comment - 
The Permit Fails to Include Standard Specifications and Drawings as Required By the DSEA and Department Regulations




Section 7(b) of the Dam Safety and Encroachments Act (DSEA), 32 P.S. § 693.7(b), provides that the Department may issue a general permit if, inter alia, the projects it regulates “can be adequately regulated using standardized specifications and conditions.”  Also, Department regulations at 25 Pa. Code §§ 105.442(a)(2) and § 105.444(3) establish a requirement that general permits only be issued for activities that are subject to standardized specifications or plans.  In particular, § 105.444(3) provides, in relevant part, that each general permit issued by the Department will include…”[a] set of standardized specifications or plans for the particular category of dam, water obstruction or encroachment…”.  Also, § 105.442(a)(2) provides, in relevant part, that general permits may be issued if the Department finds that “[t]he projects in the category can be adequately regulated utilizing standardized specifications and conditions…”.




Despite these legal requirements, GP-11 contains no standardized specifications or plans.  Apart from being unlawful, the failure of the Department to include standardized specifications and plans in GP-11 illustrates that there are, in fact, no standardized specifications or plans for the many different activities proposed to be authorized under the general permit.  In fact, it cannot be said with a strait and sincere face that all the diverse activities proposed to be authorized under the general permit, including bridge replacement and major rehabilitation, can be subject to standardized engineering, technical, and environmental specifications.  In short, the simple reason why there are no standardized specifications or conditions is because tailored engineering and environmental reviews are required for theses projects; the projects proposed to be authorized under GP-11 are simply not amenable to standardized specifications or plans.  Many of the activities under GP-11, such as wholesale bridge replacement, or the replacement of a small crossing with a much larger road crossing, are better suited for individual permits under Chapter 105. (18)


Response - 
DEP believes the General Permit provides conditions, standards and specifications.  This General Permit is not a blanket approval for repair or replacement of existing structures.  This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  The permit requires the submission of plans, specifications and hydrologic and hydraulic reports prepared and sealed by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.

Change of Use

50. Comment - 
This general permit should not apply to existing obstructions or encroachments that are being repaired or replaced to serve a different purpose, representing a change of use (i.e., a crossing that served as access to an undeveloped property such as a logging road that is proposed to be upgraded for access to a residential subdivision).  An individual permit should be required: 1) to ensure compliance with Chapter 105, Subchapter C, 2) because a site-specific engineering review is indicated, and 3) to ensure a comprehensive review of all regulated activities associated with the project in which the regulated activity will occur to prevent piecemealing.  (4) (11)


Response - 
This General Permit cannot be used to convert an existing structure for a new use such as converting a logging road into an access for a residential subdivision.  This General Permit will be reviewed by DEP staff engineers to ensure the protection of public health, safety and the environment.  If a Regional Office, during the review, determines that a structure is inadequate or requires a more detailed review, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.

51. Comment - 
GP-11 Fails to Enhance Community Revitalization Efforts and, In Fact, Actually Encourages Sprawl in Undeveloped Areas.



Although the stated purpose of proposed GP-11, as stated in the DEP/PADOT joint press release, is to streamline the permitting process to “enhance community revitalization efforts” and “speed up infrastructure improvements in aging communities,” GP-11 could be used to create the very antithesis of brownfields redevelopment/community revitalization—unwanted residential and commercial sprawl in pristine, undeveloped areas that should be protected as open space.  This is because the permit does not restrict the replacement of a small structure with a much larger one (such as the replacement of a small bridge with a much larger bridge that is 24 feet wider), and does not restrict a change from, for example, a logging road to a subdivision entrance road in an undeveloped area.  (18)


Response - 
DEP disagrees, this General Permit does not encourage sprawl in undeveloped areas nor does it prevent brownfields redevelopment or community revitalization.  This General Permit cannot be used to convert structures to a different use.  This permit allows for maintenance, repair, or replacement of existing structures and minor reconfiguration of the structure to accommodate improvements that will aid in the protection of the public’s health, safety and the environment.  This General Permit will be reviewed by DEP staff engineers to ensure the protection of public health, safety and the environment.  If a Regional Office, during the review, determines that a structure is inadequate or requires a more detailed review, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  

52. Comments - 
GP-11 Should Include a Restriction Prohibiting a Change of Use to a More Intrusive Water Obstruction or Encroachment.



As currently written, proposed GP-11 would provide coverage for the replacement of an existing obstruction or encroachment with another or a different type that is much more extensive and environmentally damaging.  For example, an existing culvert or ford that crosses a stream on an old, abandoned logging road may be replaced with a two-lane bridge to meet necessary upgrades to accommodate a new residential subdivision or commercial development.  Clearly, construction of a bridge to accommodate regular traffic patterns will have much greater environmental impact than construction of a culvert to permit minimal traffic in abandoned forest lands. 



The permit contains no restriction prohibiting a change of use to a more intrusive water obstruction or encroachment.  The general permit should not apply to existing obstructions or encroachments that are being repaired or replaced to serve a different purpose, representing a change of use (i.e., a crossing that served as access to an undeveloped property such as a logging road that is proposed to be upgraded for access to a residential subdivision) that is more intrusive.  Instead, an individual permit should be required for activities that involve a change in use or purpose, for several reasons.  First, individual permit review would ensure a comprehensive review of all regulated activities associated with the project in which the regulated activity will occur, and would prevent piecemealing.  Second, individual permit review would involve a site-specific engineering review.  The addition of a restriction in GP-11 prohibiting a change of use or purpose would ensure that, for example, small roads cannot be made into much larger roads, and small bridges cannot be made into large ones.  (18)


Response - 
This General Permit does not provide coverage for the replacement of an existing obstruction or encroachment with another or a different type that is much more extensive and environmentally damaging as suggested in the example.  Projects authorized by this General Permit are restricted to the original footprint of the facility and minor reconfigurations of those structures necessary to protect the public’s health and safety.  These general permits will be reviewed by DEP staff engineers to ensure the protection of public health, safety and the environment.  If a Regional Office, during the review, determines that a structure is inadequate or requires a more detailed review, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  

Unauthorized Activities

53. Comment - 
We feel that such a permit is a good idea, to bring many ongoing unpermitted activities into compliance with the regulations. (1)


Response - 
DEP acknowledges the comment and support for the General Permit

54. Comment - 
This general permit should not authorize illegal activities.  However, some activities that were constructed prior to the effective date of the Chapter 105 regulations and are not covered under waiver 105.12(b) warrant further consideration.  These activities can be identified by DEP Regional engineers as those that would technically require a permit but would not be pursued as violations (i.e., adding a railing to a pre-Chapter 105 bridge over a watercourse with a drainage area greater than 5 square miles) or are consistently authorized by small projects or individual permits with minimal engineering review and environmental impact (i.e., repairing a pre-Chapter 105 dock that does not qualify for GP-2) (4)


Response - 
The intent of this General Permit is not to authorize illegal activities.  DEP acknowledges that some structures that have been in place for many years or decades may not be covered by an existing 105 permit.  However, the Department does not believe it is in the public’s interest to manage the maintenance and replacement activities for those existing facilities as violations or unpermitted illegal facilities.  Where a structure poses a threat to the public’s health, safety or the environment, DEP will use its compliance and enforcement tools as necessary.

55. Comment - 
We recommend that GP-11 incorporate all appropriate exclusions found in existing State general permits.  To help narrow the scope of this GP to its intended use, this section should clearly spell out all those activities that are excluded.  For example, the way this permit currently reads, any homeowner can fill a wetland (up to 0.05 acre) to construct an additional onto their home (structure), and an unauthorized fill could be authorized after the fact.  GP-11 is not appropriate for small wetland fills for housing expansion, nor should it be used as a tool to legalize structures placed without authorization.  Activities such as these should be clearly described as exempted from the use of this permit. (10)


Response - 
DEP agrees that expansion of a home is not maintenance, repair or replacement; therefore, the placement of fill to build an addition to a house would not be eligible for this General Permit.  DEP will use its enforcement discretion, and if a Regional Office during their review determines that there is a threat to public health, safety or the environment, the DEP will use its compliance and enforcement tools as necessary.

56. Comment - 
The Permit Should not Apply to Water Obstructions and Encroachments Constructed Without a Permit under Chapter 105; The Authorization of such Activities Violates Department Regulations.



Proposed GP-11 would apply to all existing water obstructions and encroachments regardless of the age of the infrastructure, and regardless of whether the infrastructure was built pursuant to a Chapter 105 permit.  This is inconsistent with the regulation at § 105.14(b)(6) which requires that in reviewing a permit application, the Department shall use the factor of a water obstruction or encroachment’s compliance with laws administered by the Department, the Fish Commission, and the River Commissions.  By allowing unlawfully constructed and operated water obstructions and encroachments to use GP-11, the Department has failed to comply with § 105.14(b)(6).



Activities involving unpermitted existing water obstructions and encroachments, particularly rehabilitation and replacement activities, should not be authorized via general permit.  Depending on when the initial infrastructure was built, the type of detailed technical review and environmental impacts analysis may have never been done for the crossing, to the stream’s long-standing detriment.  Rehabilitation or replacement of the infrastructure provides an opportunity to rebuild it to modern technical and environmental standards and to minimize environmental impacts.  Full scale infrastructure replacement is an extensive enough undertaking that individual permit review is needed to fully assess environmental and technical concerns, especially when the site was never subject to any Chapter 105 review to begin with.



In addition, it is inappropriate for the Department to provide a mechanism for providing a simple means of obtaining a legal authorization over projects that were constructed in violation of Chapter 105, without the benefit of being subject to a Chapter 105 technical and environmental review process.  Such projects should not now be able to obtain legal authorization under a general permit; GP-11 should be rewritten to exclude any authorization for those projects which were constructed without a required permit, or constructed or operated contrary to the requirements of a permit.  Illegal projects must not be able to receive the benefit of the legal imprimatur of a much simplified permit process, and instead must be required to proceed through the individual permit process that provides the benefit of a full-blown environmental review.  



GP-11 should be limited to minor maintenance, testing, repair or rehabilitation of previously authorized structures in order to comply with § 105.14(b)(6), and as a matter of good public policy.  (18)


Response - 
The purpose of the General Permit is to allow routine maintenance, testing, repair, rehabilitation or replacement of water obstructions and encroachments in accordance with the terms and conditions of this General Permit to ensure the protection of public health and safety and the environment.  Section E of the permit registration addresses Compliance History, and DEP will use its enforcement discretion and compliance tools where necessary to assure the protection of the public’s health, safety and the environment.  If a Regional Office during their review determines that there is a threat to public health, safety or the environment, the Regional Office will ask for revised plans or require the submission of a DEP Chapter 105 individual permit application.  

Public Input

57. Comment - 
The permit also removes any opportunity for the public to provide input or comment on large activities such as bridge replacements over major rivers that are currently subject to public comment under the individual permit process. (18)


Response - 
DEP believes bridge replacements over major rivers, as suggested by the commentator, are subject to extensive public comment during the municipal/transportation planning process.

58. Comment - 
The Permit Fails To Provide Any Opportunity for Public Input When an Activity Is Proposed Under the Permit




Unlike with an individual permit issued under Chapter 105, GP-11 contains no provisions that provide any opportunity for public input and comment prior to approval.  It is poor public policy to allow an activity under GP-11, such as, for example, a PADOT proposal to replace a major bridge over the Susquehanna River, without any opportunity for public notice, input, or comment.  Or yet another major bridge rehabilitation or replacement project could occur on the Allegheny River, and impact endangered species such as mussels that are present there, yet no opportunity would be provided to the public.  The broad and unlimited scope of the permit makes it inevitable that resources will be impacted without any opportunity for public input prior to the activity on how a project could be better accomplished to eliminate or minimize such impacts.




Largely aided by DEP’s successful Growing Greener program, many parts of the Commonwealth have very active grassroots watershed organizations.  These organizations and their members have extensive knowledge and understanding of the local waterways, and are able to provide local perspective and valuable data and information that can greatly aid DEP in reviewing permits applications for activities such as stream crossings.  The citizens of the Commonwealth should not have their opportunity to provide meaningful comment short-circuited by the general permitting process.




We are especially concerned about curtailing public input on projects potentially resulting in unnecessary destruction and degradation of headwater streams.  Pennsylvania contains over 46,750 miles of small, first order headwater streams.  The upper reaches of stream networks perform vital ecosystem functions, including the filtration and processing of nutrients and other pollutants, floodwater storage and attenuation, the trapping and storage of sediment, recharging groundwater, recycling carbon and maintaining biodiversity.  In light of the fact that vast numbers of Pennsylvania’s small streams have already been eliminated or degraded by infrastructure and other man-made impacts, the public interest in conserving our remaining headwater streams must be safeguarded.  GP-11 provides no specific measures for the protection of ecologically important small headwater streams.  These streams could be significantly impacted by water obstructions and encroachments such as those proposed to be authorized under GP.




Preferably, DEP should remove the projects with potentially large impacts from GP-11, and limit the permit to minor maintenance, testing, and repair activities.  If the permit is limited in such a way, such that activities it covers are truly insignificant ones, the absence of public input may not be a large issue.  However, under GP-11, as proposed, we believe it is good public policy for the Department to amend the terms of GP-11 to provide an opportunity for public input and review on the projects authorized therein. (18)


Response - 
This permit allows for maintenance, repair, or replacement of existing structures and minor reconfiguration of the structure to accommodate improvements that will aid in the protection of the public’s health, safety and the environment.  DEP believes bridge replacements over major rivers, as suggested by the commentator, are subject to extensive public comment during the municipal/transportation planning process. This general permit will be reviewed by DEP staff. If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.

Public Hearing

59. Comment - 
The Conservation District Board strongly suggests that the DEP consider holding public hearings on this general permit.  It appears that DEP’s goal is to streamline the permitting process for certain projects that do not qualify for a permit waiver or other general permits, but the proposed permit it too broad to ensure that the cumulative environmental impacts are minimal.  Perhaps an open dialog would narrow the gap between the intent of the GP and the actual GP. (4) (11)


Response - 
DEP believes that responses provided in this comment response document and the revisions made to the permit provide the needed clarity and obviate the need for a public hearing.  DEP does not believe that the permit is too broad to ensure that cumulative environmental impacts are minimal.

60. Comment - 
The Department should hold a Public Meeting/Hearing on GP-11 Prior to Finalizing the Permit.



The regulation at § 105.446(c) specifically allows the Department to hold a public hearing on a proposed general permit. We believe the Department should schedule a public hearing, followed by a public meeting, to begin a dialogue with the environmental community on the permit.  We would welcome the opportunity to participate in such a meeting and hearing. (18)


Response -
DEP believes that responses provided in this comment response document and the revisions made to the permit provided the needed clarity and obviate the need for a public hearing.  DEP has made substantial revisions.

Rail Roads

61. Comment - 
In these comments, NS (Norfolk Southern Railway Company) provides additional information on the federal laws and regulations that govern rail transportation and railroad safety.  As a threshold matter, NS does believe that the Department can require a railroad operating in interstate commerce to obtain a permit to perform maintenance and repairs on bridges and culverts that are part of an active rail line.  Under federal law, state environmental statutes and regulations are preempted if the regulation can be applied in a manner that unduly restricts the railroad from conducting its operations, thereby unreasonably burdening interstate commerce.  This provision of federal law has been fairly broadly interpreted to prohibit state and local governments from requiring permits for rail reconstruction and maintenance projects that relate to active lines.  In addition, as will be demonstrated in these comments, the railroad’s activities and operations must comply with the Federal Railroad Safety Act, and to the extent that state environmental laws and regulations conflict with those federal safety regulations or impair the railroad’s ability to repair or replace its infrastructure, those state regulations need to defer to the overriding national goal of ensuring rail safety.  Finally, in the area of bridge and culvert removal, it is very clear that only the STB has the legal authority to order the removal of a railroad bridge or culvert that is part of an active rail line.  For all of the reasons set forth above, NS respectfully requests that the Department acknowledge in Proposed General Permit BWM-GP-11 that the reconstruction and maintenance of rail facilities are exempted from the permit. (17)


Response - 
DEP thanks the commentator for its clarification o f federal law as it applies to active railroad facilities.  The permit has been revised to reflect DEP’s existing approach t permitting railroad bridges and culverts.   

62. Comment - 
The General Permit does not take into consideration emergency situations in which the railroad may have to take immediate action to address unsafe conditions that pose a risk of death or personal injury or environmental harm.  Under federal law, the U.S. DOT has the authority to require railroads to take immediate action to abate emergency situations.16  (16 49 CFR § 20104 (a)(i).)  In order to comply with federal safety regulations, the railroad must be able to address emergency situations on its rail facilities that arise from storms, accidents or other events.  When an emergency arises, the railroad notifies all of the applicable federal and state regulatory authorities.  It cannot, however, be put in a position of having to wait 30 days for authorization from the Department before it may proceed with emergency repairs to its bridges or culverts, especially those repairs that are mandated by federal safety requirements and/or are necessary to restore the flow of interstate commerce.  In any event, we believe that any permits relative to emergency repairs are clearly preempted under the provisions cited above. (17)


Response - 
Nothing in this permit prohibits any company, industry, or individual from contacting DEP to request an emergency permit.

General Comments

63. Comment - 
I am wondering about potential incorrect use of this permit; that is, when someone might apply for this permit but in actuality they should have gotten GP-3, or GP-7, etc, or they should have gotten a Small Projects Permit.  A permit registrant might get this GP-11 and do work which was not really maintenance, and they should have gotten a different permit.  It’s not really clear where the line is between this permit and other GP’s or, SPP/WOEP. (1)


Response - 
DEP Regional Offices will review this General Permit.  If it is determined that a different DEP authorization is necessary then the appropriate authorization will be required.

64. Comment - 
Maybe if you had a few examples of when someone would get this permit, it would be good (1)


Response - 
There are many examples of activities that would qualify for this General Permit including pipeline testing, pipeline repair, bridge repair, wingwall repair, abutment repair, culvert rehabilitation and culvert replacement.

65. Comment - 
Under the joint permitting process, at least times for permit application review and a decision are established, and DEP’s decisions can be appealed.  Under this format, DEP could delay making a decision indefinitely, asking for more and more detailed studies, reports, etc.  Would there be a “record of decision” produced should use of this GP be denied, or have you chosen a different word for rejecting these applications (registrations)?  Can your denial of use be appealed?  Of course the ace in the hole would be to have the COE require an individual permit after all DEP delaying tactics were exhausted.  (2)


Response - 
DEP’s goal is to provide timely reviews of applications and where the projects do not present a threat to public health, safety or the environment, authorize those projects in the most efficient manner possible.  Where projects qualify for authorization under the General Permit 11, registrants will be notified by letter that they may proceed.  If a project does not fit the standards of the General Permit, the permit registrant will be notified by DEP that their project does not qualify and be requested to submit an individual DEP Chapter 105 individual permit application.  It is not the practice of DEP to unnecessarily delay permit authorizations.

66. Comment - 
While replacing existing water obstructions and encroachments would obviously have minor if any adverse environmental impacts, thus meeting the objectives for a “General Permit”, the potential to create and/or continue significant public safety hazards is beyond what is to be accomplished by a GP.  Accordingly, as proposed, this GP would be in direct violation of Section 105.2 of your Rules and Regulations.  Specifically, it will negate the “comprehensive regulation and supervision of …water obstructions and encroachments in the Commonwealth in order to protect the health, safety, welfare and property of the people”. (2)


Response - 
DEP disagrees with the commentator’s suggestion that the permit violates Section 105.2 of the Regulations.  This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.

67. Comment - 
The savings of time and money noted in the above-referenced PA Bulletin notice are laudable as long as protecting life, health, property and the environment are not compromised.  Therefore, the Board suggests that the same permit data from 1995 to present used to predict that 22% of individual permit applications would qualify for this general permit should be analyzed to predict cumulative environmental impacts and estimate potential impacts to life, health and property had those applicants had access to this proposed general permit.  The analysis of the 22% of individual permits should consider that the information submitted would be consistent with GP-11 rather than an individual permit review, and would not include an approved Erosion and Sedimentation Control Plan or a site-specific engineering review. (4) (11)


Response -
GP-11 will not compromise public health, safety, property or the environment nor will it result in cumulative environmental impacts.  This general permit will be reviewed by DEP staff.  If a Regional Office, during their site-specific engineering review, determines that a structure is inadequate or does not protect the public’s health, safety or environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  Further, the General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  The General Permit is also conditioned to limit its use in wild or stocked trout waters and to require PNDI searches to ensure the protection of species of special concern.

68. Comment - 
This permit does not discuss FEMA detailed study areas. (8)


Response - 
Waterway openings are not permitted to decrease.  DEP engineers will review the plans to ensure compliance with Section 105.161(e) regarding FEMA study areas. 

69. Comment - 
It would also seem prudent to include more of the qualifiers from the U.S. Army Corps of Engineer’s maintenance Nationwide Permit 3.  Perhaps more fundamentally, it seems prudent to discuss the actual public benefit of a GP-11, given the various other GP’s and PennDOT procedures already in place, before forging on with revisions to GP-11.  (9)


Response - 
DEP believes it is in the public’s interest to ensure bridges, culverts, pipelines, and similar structures are well maintained in order to protect the public’s health and safety.  The GP will eliminate approximately 22% of Chapter 105 individual permits resulting in the saving of time and money for municipalities, agencies, and the general public.

70. Comment - 
Based on conversations with your staff, it appears that the Department would be hard-pressed to envision an “encroachment” that would qualify for GP-11 authorization.  All activities described by the proposed permit appear to be “obstructions.”  To avoid confusion, we recommend that the term “encroachment” be removed from the title and scope of GP-11. (10)


Response - 
DEP believes maintenance applies to encroachments as well as obstructions and has retained the authority to encroach in the permit.  As an example, the excavation of a wetland and its restoration to access a pipeline for repair is an encroachment.  All temporary impacts must be stabilized and restored to original contours and grade at the conclusion of the activity.

71. Comment - 
This permit as presented allows for work on sites from a 24-inch pipe crossing to a bridge across the Susquehanna River.  Maintenance of these structures is something that we believe could be considered under this permit but replacement is questionable. (12)

Response - 
If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  Hydraulics and hydrology reports are required for bridge replacements.  Plans for bridge and culvert replacements used by the general public must be prepared and sealed by a Registered Professional Engineer. 

72. Comment - 
Who would process this permit, DEP or the delegated district? (12)


Response - 
Because of the engineering review necessary for this General Permit, Regional Offices will review the permit registrations.

73. Comment - 
For rehab/replacement of existing sanitary sewers under and along creeks, are there any minimum cover requirements for the GP-11?  For work on existing sewers, we are limited to existing invert elevations at tie in points on the sewer line.  This is often a problem and if the 3 foot minimum cover is not met then we can’t apply for a GP-5 and are required to submit a small projects or joint permit.  Also, if an existing pipe must be replaced with a larger diameter pipe would the GP-11 be acceptable to use? (13)


Response -
Generally, the 3-foot cover requirement should be met.  Regional Offices will be reviewing the General Permit Registrations and will determine if registrants can deviate from the 3-foot standard.  If an existing pipe must be replaced with a larger diameter pipe at the same location, this General Permit is appropriate.  No new pipe tying into an existing system could be permitted using this General Permit.

74. Comment - 
The permit should clarify how potential changes in water surface elevations should be evaluated and what level of documentation needs to be included with the permit registration.  If computer programs are used, do they need to be in the public domain such as HY8 or HEC-RAS?  Should electronic or paper copies of input and output be submitted with the registration? (15)

Response - 
The permit requires the submission of plans, specifications and hydrologic and hydraulic reports prepared and sealed by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.  This information can be provided through any number of currently acceptable engineering methods.  In order to determine if paper copies or electronic copies are most suitable, it is best to contact the Regional Office that will be reviewing the application.

75. Comment - 
Dominion requests that the department clarify the intended applicability of GP-11.  For some of its existing pipelines, Dominion has original construction permits (GP-5s or Joint Permits) that specify “construction, operation, and maintenance.”  Other permits just say “construct.”  Dominion has recently obtained water obstruction permits for “operation and maintenance” of older pipelines built before permits were required.  These permits each cover an entire pipeline within a specified county and require Department notification and submission of site-specific plans when work is needed.  Will GP-11 eliminate the need to obtain Operation and Maintenance permits?  Is a GP-11 restricted to use for facilities installed prior to a certain date? (16)


Response - 
General Permits or Individual Permits that authorize maintenance will remain in effect.  GP-11 will be used for facilities that did not previously receive authorization for maintenance, testing, repair, or replacement.

76. Comment - 
Our primary concern is that changes the Department may make in response to comments received during the comment period could unintentionally negate the benefits that this General Permit would have for our industry.  (16)


Response -
DEP acknowledges the comment.

77. Comment - 
In effect, GP-11 recognizes the best management practices (“BMPs”) that have developed for these operations after years of industry experience and careful study.  (Some of these BMPs appear in the Proposed General Permit, e.g., 7.G.  A more complete list appears in the U.S. Army Corps of Engineers (“COE”) Nationwide Permit 12 (Utility Line Activities), available online at http://www.wetlands.com/coe/nwp3list.htm.  As a result of these BMPs, the environmental impact of these operations is nearly always temporary, and even the temporary impact is minimal.  Within a growing season or less, it is not unusual for it to be impossible to tell where these activities occurred. (19)


Response - 
DEP acknowledges the comment.

78. Comment - 
Over time, various water encroachment permits have defined the permitted activity as “construction,” “operation and maintenance” and “construction, operation and maintenance.”  Consistent with its intent to apply GP-11 universally, the Department should specify that GP-11 will apply to all maintenance, testing, repair, rehabilitation and replacement activities on all existing water obstructions, regardless of the phrasing of the permits in place or the vintage of the encroaching facilities.  (19)


Response - 
DEP agrees that General Permit 11 can apply to all maintenance, testing, repair, rehabilitation and replacement activities.  This General Permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety and environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.

79. Comment - 
While the district commends the Department for its goal of significant savings of both time and money for those using the general permit, we are concerned that, as proposed, GP-11 poses significant risks to the environment and public health and safety. (20)


Response - 
DEP does not believe the general permit poses significant risks to the environment, or public health and safety.  General permit registrations will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety and environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  To ensure the protection of water quality the permit requires the submission of an Erosion and Sediment Control Plan for earth disturbance activities for DEP review and the implementation of those plans.  Additionally, PNDI searches are required to ensure the protection of species of special concern and time of year restrictions are in the permit to ensure the protection of wild and stocked trout.  

80. Comment - 
In the interest of consistency and efficiency, we also recommend that the Department give County Conservation Districts who have the Chapter 105 Delegation the option of administering this GP, if issued, at the local level.  Pike County Conservation District already administers other Chapter 105 GPs.  Our staff provide one-on-one technical assistance to landowners in making permit determinations, filling out forms, developing erosion control plans and conducting site inspections to assure that projects are constructed according to permit conditions.  It would be advantageous to the regulated community to have all Chapter 105 GP administered by the District.  (20)


Response - 
DEP acknowledges the efforts of many of the Conservation Districts in successfully implementing the 105 general permit program however, due to the engineering components of General Permit 11, this particular General Permit will be processed by DEP Regional Office staff.  

81. Comment -
There does not appear to be any requirement for coordination with the PA Historical and Museum Commission (PHMC).  PHMC coordination may be required depending on the type of work proposed and the type or age of the structure involved.  We would encourage that applicants show evidence of coordination with the PHMC.  (21)


Response - 
DEP has modified this General Permit to include for protection for Historical, Cultural and Archaeological Resources.

82. Comment - 
Although we were informed that the PADEP Regional Offices would be processing the GP-11, it was not clear, through a reading of the proposed GP that registration will only occur through the PADEP Regional Offices and not the County Conservation Districts (CCDs).  Also, the attached form (Exhibit B) indicates that registration for use of this GP must be sent to the County Conservation District in those counties where the CCD has a delegation agreement with PADEP.  Please clarify your intent with regards to this matter.  If the PADEP regional offices will be reviewing all GP-11s, then we would recommend that the GP explicitly state on page 1, item 5 “Notification of Proposed Use of,” that these registrations will be processed by the PADEP Regional Offices, and not the CCDs; and suggest deleting reference to sending registrations to the County Conservation District in delegated counties.  (22)


Response -
Registration forms have been modified to reflect DEP Regional Office processing.

83. Comment - 
Regarding utility line projects, does GP-5 allow for construction and maintenance?  If so, is GP-11 only for utility projects that are not eligible for GP-5.  If so, please clarify.  (22)


Response - 
General Permits or Individual Permits that authorize maintenance will remain in effect.  GP-11 will be used for facilities that did not previously receive authorization for maintenance, testing, repair or replacement.

SPECIFIC COMMENTS

Condition 1 – General Description and Fees

84. Comment - 
How, without an Environmental Assessment, will it be possible to determine that the work (esp. in cases of replacements) will result in “minimal environmental impacts”?  Likewise without detailed application of Chapter 105 Regulations, Subchapters C thru H and J requirements, and the review of meeting these requirements by a qualified DEP staff, how will it be possible to determine that the work will have “no adverse impact on public health and safety”?  Frankly, unless DEP is willing to state that all such projects covered by this GP will not result in such adverse impacts – THE CORNERSTONE OF ALL PREVIOUS GP’s, - this proposed GP is being forwarded under false pretenses. (2)


Response - 
This General Permit is for maintenance of existing water obstructions and encroachments, that are currently serviceable and already an integral part of the Commonwealth’s infrastructure.  There is no need to assess alternative locations. Except in extremely rare cases, it is more environmentally sound to authorize the testing, repair, maintenance and replacement of existing structures at their present location on the same footprint rather than relocate them to a new site.  This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  Further, the General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  The General Permit is also conditioned to limit its use in wild trout waters and to require PNDI searches to ensure the protection of species of special concern.

85. Comment -
As currently worded, GP-11 would authorize the replacement of illegal obstructions.  This is inconsistent with the Corps’ permit conditions for nationwide permits, and would compromise the Clean Water Act section 404 and Chapter 105 enforcement programs.  Therefore, we recommend that the words “previously authorized” and “currently serviceable” be added to the first sentence after the word “existing.”  The first sentence should read:  “In accordance with the following Registration Requirements, the Special Conditions and the Standard General Permit Conditions, the Department of Environmental Protection hereby authorizes by General Permit the maintenance, testing, repair, rehabilitation or replacement of existing previously authorized, currently serviceable, water obstruction…”. (10)


Response - 
The permit has been revised to include “currently serviceable”.  The intent of this General Permit is not to authorize illegal activities.  DEP acknowledges that some structures that have been in place for many years or decades may not be covered by an existing 105 permit.  However, the Department does not believe it is in the public’s interest to manage the maintenance and replacement activities for those existing facilities as violations or unpermitted illegal facilities.  Where a structure poses a threat to the public’s health, safety or the environment, DEP will use its compliance and enforcement tools as necessary.  This permit allows for maintenance, repair, or replacement of existing structures and minor reconfiguration of the structure to accommodate improvements that will aid in the protection of the public’s health, safety and the environment.  

86. Comment - 
The proposed GP-11 does not require a registration fee.  To ensure that the Department has sufficient staff to make the determination specified in section 3 (“The Department shall have the discretion, on a case-by-case basis, to deny, revoke or suspend the authorization to use this general permit for any project which the Department determines to have a substantial risk to life, property or the environment or otherwise could not be adequately regulated by the provisions of this general permit”), an appropriate registration fee to support the Department’s review staff would seem reasonable and advisable. (10)


Response - 
Pursuant to Section 105.448(b) of the Chapter 105 regulations, a request for a determination of the applicability of a general permit may not be considered a permit application for purposes of this chapter, and no application fee will be charged. 

87. Comment - 
Add COE NWP3. language “previously authorized, currently serviceable” to help narrow scope.  Clarify “minor deviation” – could a culvert replace a bridge?  Delete “encroachment”. (9)


Response - 
The Permit has been amended to include “currently serviceable”.  Minor deviations are changes to a structure that will bring the structure up to current standards and ensure the protection of public health, safety and the environment.  A culvert could replace a bridge as long as the waterway opening is sufficient enough to carry the design flow, the structure is on the same footprint as the previous structure, and it meets all other terms and conditions of the General Permit.

88. Comment - 
The title of this permit and section 1 of the permit include the word “testing.”  Testing also should be included in the authorizations listed in paragraph 4 and it should be included amount the definitions listed in section 6. (15)


Response - 
The General Permit has been revised as suggested, and a definition of testing has been added.

89. Comment - 
Vague and ambiguous terms - Condition 1.  “Minor deviations” which are “necessary” are permitted, provided the environmental impacts from the activity are “minimal” (18)


Response - 
DEP disagrees that these terms as used in the Chapter 105 program are vague and ambiguous.  Minor deviations are changes to a structure that will bring the structure up to current standards and ensure the protection of public health, safety and the environment.  DEP does not believe it is necessary to further define the specific terms as suggested.

Condition 3 – Denial of Authorization

90. Comment - 
In order to make the determination of “substantial risk” to life, property or the environment, DEP will either have to request the applicant to provide detailed engineering and environmental determinations or, do this work themselves.  The former is no different than existing joint permit application procedures, and the later would represent a manpower staffing beyond current levels, hardly a time or cost saving endeavor.  Neither meets the “administrative” cost saving objectives of a general permit. (2)


Response - 
DEP disagrees.  GP-11 provides timesavings for both the permit registrant and DEP.  The permit requires the submission of plans, specifications and hydrologic and hydraulic reports prepared and sealed by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.

91. Comment - 
Delete the word “substantial”. (9)


Response - 
DEP has modified the Denial of Authorization to be consistent with 105.21(a)(3).  The word “substantial” is not included in 105.21(a)(3).

92. Comment - 
Vague and ambiguous term - Condition 3.  General permit coverage can be denied if there will be a “substantial risk” to life, property or the environment (18)


Response - 
DEP has modified the Denial of Authorization to be consistent with 105.21(a)(3).  The word “substantial” is not included in 105.21(a)(3).

Condition 5 – Notification of Proposed Use of General Permit

93. Comment - 
Although this section describes submission of a Registration Form and required attachments to the appropriate Department regional office, Exhibit B requires the applicant to submit the registration to the appropriate County Conservation District, where that District has a delegation agreement with the Department.  In Section H (“Registration Checklist”), the applicant is required to submit the registration to the Department.  For consistency, the Service recommends that registration be sent to one agency (the Department) or both agencies.  All sections of the permit should be consistent, and clearly instruct the applicant on the registration procedure.  Furthermore, the Pennsylvania Fish and Boat Commission should be included in the notification process. (10)


Response - 
Due to the engineering components, this general permit will be reviewed by DEP Regional Office engineering staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  PFBC has been added to the notification process as suggested.

94. Comment - 
This instruction says to send the Registration Form and attachments to the appropriate DEP Regional Office.  Exhibit B says to send the form to the County Conservation District in those counties where the District has a delegation agreement.  Which counties are delegated?  The list of County Conservations District contacts appears to have been omitted from this GP.  This list is typically found in Exhibit C in other General Permits. (16)


Response - 
Due to the engineering components, this general permit will be reviewed by DEP Regional Office engineering staff.  

95. Comment - 
Instructions require that the Registration Form be sent to the municipality and county, but don’t mention the Act 14 notice requirement.  The Act 14 letter, either alone or with the registration form, to inform the municipalities of the activity, is superior to the Registration Form alone.  Sending only the registration form is likely to be confusing to the municipality.  The Registration Checklist in Section H has a check-off for municipal notification, but the GP-11 does not specify a requirement for submission of proof of municipal notification.  All other DEP permits include this requirement.  Was it intentionally or mistakenly omitted from the GP-11? (16)


Response - 
The permit registrant is required to notify the county and municipality in accordance with Act 14.  DEP requires that the permit registrant indicate they have complied with the requirements of Act 14.  A checkbox has been added to the Registration Checklist.

Condition 6 – Standard Definitions for General Permits

96. Comment - 
In the Definitions section, do you need a definition of Obstruction or Encroachment, or Maintenance? (1)


Response - 
The definitions of Water Obstruction and Encroachment have been taken from the regulations and added to this General Permit.  DEP has consulted standard reference materials and believes that the commonly recognized definition for maintenance is suitable for this General Permit.  

97. Comment - 
Add, from 105.1: Along, Stream, Stream enclosure, Water obstruction and Wild trout streams (9)


Response - 
The definitions suggested by the commentator have been taken from the regulation and added to this General Permit.

98. Comment - 
Add, SPECIES OF SPECIAL CONCERN – Those species which are already listed as threatened or endangered by the Pennsylvania Fish and Boat Commission (Title 30, chapter 75 of the PA Fish and Boat Code), U.S. Fish and Wildlife Service (Endangered Species Act of 1973), Department of Conservation of Natural Resources (Title 17, Chapter 25, Conservation of Wild Plants), and Pennsylvania Game Commission (Title 31, Chapter 133 Game Wildlife Code), including candidate and rare species, which are likely to be listed in the near future, and are currently tracked in PNDI. (9)


Response - 
This definition has been added as suggested.

99. Comment - 
Add, STOCKED TROUT WATERS – Regulated waters of this Commonwealth classified by the Pennsylvania Fish and Boat Commission as waters approved for trout stocking.  Stream classification shall be verified by contacting the Pennsylvania Fish and Boat Commission’s Division of Fisheries Management (see Exhibit A). (9)


Response - 
This change has been made, and Stocked Trout Waters has been added to the permit at Condition 13.

100. Comment - 
The word “encroachments” should be eliminated from Condition 11. (10)


Response - 
Condition 11 (now Condition 12 in the final permit) has been revised for clarity.

101. Comment - 
We recommend adding “Obstruction” and “Encroachments” to the list of terms defined in GP-11.  If suitable examples cannot be found for “encroachments,” we recommend eliminating this term from the entire document. (10)


Response - 
The definitions of Water Obstruction and Encroachment have been taken from the regulation and added to this General Permit.  An excavation of a utility line is one example of an encroachment that may qualify under this General Permit.

102. Comment - 
The terms “stream enclosure”, “stream relocation”, “channelization”, “shallow flow”, and “unstable flow” are used in section 7.  These terms should be defined in section 6.  In the case of “stream enclosure,” the definition in 25 Pa.Code § 105 could be referenced.  Without definitions, the meanings of the other terms are ambiguous and they should be removed from the permit. (15)


Response -
The definition for stream enclosure has been taken from the regulations and added to this General Permit, and the other terms are standard, well understood terms used within the context of the Chapter 105 program and are self-explanatory.

103. Comment - 
To match the definition as provided in 105.1, the exclusion of “enclosure” should be changed to stream enclosure.  Also, additional clarification for the exclusion of “channelization” is needed.  This term is not defined under 105.1.  Many flood control projects consist partially or entirely of improved channel sections (encroachments) which require periodic removal of accumulated bedload deposits to maintain the design channel capacity.  Such work is often required under emergency conditions after large-scale discharge events.  Since these projects are encroachments, the bedload removal work should qualify under the GP-11, Section 1 coverage.  The question is whether such work would be considered “channelization” and so excluded under this SC.  Further clarification is needed. (2)


Response - 
Flood protection projects can be maintained to their original design specifications using this General Permit.  

Condition 7 – Special Conditions

Condition 7A - (Condition 7B in Final Permit)

104. Comment - 
Delete, per new Section 2.G. (9)


Response - 
DEP has modified Condition 7A to remove stream realignment, and added new Condition 7B stating “no stream realignments are permitted except for those incidental activities immediately adjacent to the upstream and down stream waterway opening of bridges and culverts that are necessary to support the structure”.

105. Comment - 
Special Condition A reads as follows:




No stream realignment, relocation, enclosure or channelization is authorized by this General Permit.




Railroad maintenance activities are performed by NS to maintain rail safety, including the safety of its train crews and in the case of the transportation of hazardous materials, the safety of the local community and environment.




In many of its culvert projects, the only safe and economical way that the railroad can replace a culvert, such as a failing stone box, is to jack and bore a new pipe on an adjacent, parallel alignment.  This maintenance work requires some incidental stream realignment at both ends.  Even though this is a relatively minor procedure and it does not cause environmental harm, a strict interpretation of Special Condition A as it is written demands an individual permit for that culvert repair or replacement work, further delaying the required maintenance and potentially impacting safe rail operations. (17)


Response - 
DEP believes this is a good example of a minor deviation, and has modified Condition 7A to remove stream realignment, and added new Condition 7B stating “no stream realignments are permitted except for those incidental activities immediately adjacent to the upstream and down stream waterway opening of bridges and culverts that are necessary to support the structure”.

106. Comment - 
We believe that “no stream realignment” is too restrictive.  In some cases it may be preferable to have some minor stream realignment to allow for improvement to the stream itself.  However, any stream realignment should only be undertaken with input from the PA Fish and Boat Commission.  (21)


Response - 
DEP agrees that minor stream realignment should be permitted, and has modified Condition 7A to remove stream realignment, and added a new Special Condition specifically limiting stream realignment, and added new Condition 7B stating “no stream realignments are permitted except for those incidental activities immediately adjacent to the upstream and down stream waterway opening of bridges and culverts that are necessary to support the structure”.  Other conditions provide for PFBC notification and time of year restrictions in wild and stocked trout waters.  

Condition 7B – (Condition 7C in Final Permit)

107. Comment - 
Again, without a detailed environmental assessment and review, how can this requirement be satisfied?  How would such a requirement/review differ from existing joint permitting requirements? (2)


Response - 
This General Permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  In cases where the structure is determined adequate the permit can be acknowledged in a much shorter time frame.

108. Comment - 
We believe the language should be changed to the following:  “constructed to protect or enhance existing aquatic...”  Again, this condition would need input from the PA Fish and Boat Commission, but it may provide or encourage improvements to the aquatic system.  (21)


Response - 
The General Permit has been revised as suggested.  PA Fish and Boat notification has been added to the permit.

109. Comment - 
The meaning of “existing aquatic features and habitat” is unclear; therefore, meaning and interpretation of the requirement to protect such features also is unclear.  The permit should clarify the meaning of this requirement. (15)


Response - 
DEP believes the requirement to protect or enhance existing aquatic habitat is clear.

Condition 7C – (Condition 7D in Final Permit)

110. Comment - 
The general permit regulations found in Chapter 105, Subchapter L also refer to Section 105.14 (review of applications), which includes the requirement to address cumulative impacts.  In the absence of compliance with this section (see Special Condition 7C which requires the applicant to avoid but not minimize wetland impacts), this general permit should require applicants to conduct an alternatives analysis consistent with Section 105.13(d). (4)


Response - 
This General Permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  An alternatives analysis related to structure location is not necessary or beneficial, as these structures already exist.  Except in extremely rare cases, it is more environmentally sound to authorize the testing, repair, maintenance and replacement of existing structures at their present location on the same footprint rather than relocate them to a new site.  

111. Comment - 
We recommend that wording be included in the general permit which will safeguard and prevent applicants from obtaining piecemeal GP-11 permits, with wetland impacts less than 0.05, in order to avoid applicants using other permit processes which would require a more in depth review of the project and its potential wetland impacts.  Possibly, wording such as” The Department retains the right to revoke this GP-11 authorization if during the course of events the Department determines that the combined use of this authorization when coupled with any other previously approved and/or requested general permits will cause an accumulative adverse impact on an existing wetland greater than the sum of 0.05 acres.  (2)


Response - 
The permit has been clarified.  Cumulative impacts to wetlands for any single and complete project can be no more than 0.05 acre.  This General Permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or the project does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  If DEP determines during the review that the project exceeds the cumulative wetland impact total of 0.05 acre of wetlands this General Permit will not be authorized for this project.  

112. Comment - 
The proposed permit allows up to 0.05 acres of permanent wetland impact, presumably per structure, and unlimited amounts of temporary impact.  This may be inconsistent with PASPGP-2, and clearly does not comply with the Chapter 105 regulations regarding exceptional value wetlands. (4)


Response -
DEP disagrees.  The permit has been clarified that cumulative impacts to wetlands for any single and complete project can be no more than 0.05 acre.  This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or the project does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  All temporary impacts must be restored to original grade and contour.  If DEP determines that during the review the project exceeds the cumulative wetland impact total of 0.05 acre of wetlands the General Permit will not be authorized.  DEP agrees that if wetland impacts, whether permanent or temporary, exceed one acre the General Permit will not be eligible for PASPGP-2.

113. Comment - 
C.  Last sentence – Add “a cumulative total” of 0.05 acres. (9) (10)


Response - 
The General Permit has been revised as suggested, and “cumulative total” has been added.  

114. Comment - 
Under Special Condition 7C, the combined total of permanent and temporary wetland impacts should be limited to 0.05 acre.  Due to the need for staging and work areas, temporary could far exceed permanent impacts, and these areas may not recover to pre-project conditions, despite restoration attempts. (10)


Response - 
Permanent wetland impacts are limited to a cumulative total of 0.05 acre per single and complete project.  The General Permit has been conditioned so that all temporary wetland impacts must be restored to original grade and contour at the conclusion of the project. 

115. Comment - 
Under Paragraph 7, Special Conditions, we suggest that the following condition be incorporated into subparagraph “C”:  unavoidable activities in wetlands designated as “exceptional value”, as defined in Title 25, Chapter 105.17 of the Department’s Rules and Regulations are not authorized by this General Permit.  (2)


Response - 
The permit includes conditions to ensure that the functions of exceptional value wetlands are evaluated and protected.  The permit has further been conditioned to limit its use in wild and stocked trout waters, requires PNDI searches to protect species of special concern, and requires the implementation of an Erosion and Sediment Control Plan developed in accordance with Chapter 102.  

116. Comment - 
Page 2 item 7.C. indicates that wetland impacts are limited to .05 acre.  Is this a total for each registration/project or is this the allowable amount per crossing?  Also, is there a limit for the extent of temporary wetland impacts that are authorized?  (GP-11 will not be eligible for PASPGP-2 if the temporary plus permanent impacts exceed 1 acre).  Will PADEP meet no-net-loss by compensating for these impacts in lieu of the applicant, i.e., such as through use of the PA Wetland Replacement Project (Fund)?  Further clarification is requested.  (22)


Response - 
The permit has been clarified that cumulative impacts to wetlands for any single and complete project can be no more than 0.05 acre of wetland.  DEP will compensate for these impacts using the Pennsylvania Wetland Replacement Project.  This General Permit will be reviewed by DEP staff.  If DEP determines that during the review the project exceeds the cumulative wetland impact total of 0.05 acre of wetlands the General Permit will not be authorized.  DEP agrees that if wetland impacts, whether permanent or temporary, exceed one acre the General Permit will not be eligible for PASPGP-2.

117. Comment - 
This condition states that wetlands that are temporarily impacted must be “properly restored” at the conclusion of the activity.  We are concerned about the potential for differing interpretations from different reviewing or inspection personnel.  For example, existing pipeline rights-of-way will be restored to pre-construction conditions, but must continue to be maintained free of woody vegetation and are mowed annually for safety and regulatory reasons.  Will all regulatory personnel view this as “properly restored”?  Pipeline constriction, especially in the existing rights-of-way is generally considered to be “temporary impact.”  The Army Corps of Engineers recognizes these as temporary impacts.  Dominion suggests that this language be amended to clarify the temporary impacts of utility and pipeline work and that restoration to pre-maintenance activity and normal right-of-way conditions is required. (16)


Response - 
The General Permit requires that temporary wetland impacts be restored to pre-construction conditions, which would allow for roadway maintenance including annual mowing and managing vegetation.  

118. Comment - 
Permanent wetland impacts that can’t be avoided are limited to 0.05 acres.  Generally repairs to existing structures must take place at same location, so avoidance of impacts is rarely possible.  We are concerned about the 0.05-acre limitation for impacts, which is overly restrictive.  This requirement is inconsistent with other requirements.  For example, GP-5 limits activity to wetlands that are less than 10 acres total size, PASPGP-2 limits impacts to 1.0 acre, and USACOE NWP-12 limits impacts to 0.5 acres. (16)


Response - 
The examples provided by the commentator pertain primarily to new work.  In order to ensure only true maintenance, repair, or replacement activities are conducted under GP-11, DEP believes it is appropriate to limit the size of permanent wetland impacts to 0.05 acres or less.  

119. Comment - 
Section 7.C requires delineation of wetlands in accordance with the “Corps of Engineers Wetlands Delineation Manual,” Technical Report Y-87-1, 1987, Environmental Laboratory, U.S. Army Engineer Waterways Experiment Station, Vicksburg, MS.NTIS No. AD A176 912.  The permit should specify the minimum qualifications required for persons who determine null delineations and the registration should (include) a section for reporting null delineations. (15)


Response - 
The 105 program does not use the term null delineation, nor does it specify minimum qualification for delineators.

120. Comment - 
Vague and ambiguous terms - Condition 7.C.  Wetland areas which “cannot be avoided” and which “will be “temporary impacted” must be identified (18)


Response - 
These terms are common terms that have been used in both the state and federal wetland protection programs over the last 20 years.  DEP does not believe they are vague or ambiguous as suggested by the commentator.

121. Comment - 
The Permit Violates Department Regulations, and is Inconsistent with PASPGP-2, by Failing to Provide Protection For Wetlands



Condition 7.C provides that wetland impacts that cannot be avoided and which will be temporarily impacted must be identified on the plan and restored at the conclusion of the activity.  Also, the Condition specifies that wetland areas which cannot be avoided, and which will be permanently impacted, are limited to 0.05 acres.  This language in the permit violates DEP’s regulations, and is inconsistent with PASPGP-2, in several ways.  First, the regulations for the issuance of general permits at § 105.442(a)(3) specifically require that DEP determines that the projects comply with §§ 105.14-105.17, and § 105.21.  No such analysis is provided for in GP-11, either in the issuance of the permit, or with regard to authorizations under the permit.  The regulation at § 105.15(a) requires that DEP will conduct an environmental assessment based on the factors in §§ 105.13 and 105.14(b).  Section 105.13(d) requires that an alternatives analysis, mitigation plan, and impacts analysis be completed.  In addition, Section 105.14(b)(13) requires that an impact analysis that considers, inter alia, “”impacts on wetlands values and functions,” be completed.  In addition, the regulation at § 105.14(b)(14) requires that the Department evaluate the cumulative impacts of the project and other potential or existing projects on wetlands resources.  These analyses have not been completed.




DEP should specify in the permit that a person proposing the activity that will temporarily or permanently impact a wetland must conduct an alternative analysis under Chapter 105 and, where a discharge of dredged or fill material is involved, the guidelines established pursuant to § 404(b)(1) of the federal Clean Water Act, 33 U.S.C § 1344(b)(1).




Moreover, DEP must explain what it means by stating that wetland impacts that “cannot be avoided” must be identified.  What does this mean?  What are the circumstances when a wetlands impact cannot be avoided?  Does this implicitly mean that DEP agrees that an alternative analysis must be conducted?  If so, the Department needs to explicitly state this requirement in the permit.




Next, the proposed GP-11 would grant automatic approval to impacts to wetlands and streams that should be subject to avoidance and minimization through the permit review procedures under §105.13(d).  Although GP-11 limits permanent impacts to wetlands to 0.05 acres, it fails to place any limit the scope of “temporary impacts” to wetlands, and does not require minimization of permanent impacts to wetlands.




As the term “temporary impacts” is not defined, it is unclear what is meant by a “temporary impact.”  Temporary impacts must be “properly” restored, but, again, there is no explanation of what constitutes “proper” restoration.  As a practical matter, wetlands, especially emergent wetlands, can rarely be restored to their original full function and values after being disturbed.  And because there is no acreage limit on the amount of temporary impacts that may occur, there is no limit on the amount of damage to wetlands that may be authorized by this general permit.  This may be inconsistent with PASPGP-2, and clearly does not comply with the Chapter 105 regulations regarding exceptional value wetlands.  



Finally, the proposed GP-11 is inconsistent with Chapter 105 regulations regarding exceptional value (EV) wetlands, where a full environmental review is required for authorization of any impacts.  The allowance of impacts in EV wetlands under the permit without a full environmental review is also inconsistent with the Department’s antidegradation regulations.  (18)


Response - 
DEP disagrees that the permit violates Department regulations and is inconsistent with PASPGP-2 by failing to provide protection for wetlands.  The permit has been developed in accordance with Chapter 105.  Maintenance, testing, repair, and replacement of aging infrastructure is in the interest of the public’s health, safety and environment.  The projects are similar in nature in that they are maintenance of existing water obstructions and encroachments.  Performance standards, specifications, and conditions are provided in the general permit.



As opposed to individual permit reviews for new structures that focus on location, alternatives and avoidance these structures are already in place, operational and part of the Commonwealth’s infrastructure.  The safe operation, maintenance, and replacement of these structures, where necessary, serves to protect the public’s health, safety and the environment.  The purpose of this general permit is very clear and is limited to existing structures on their existing footprints.  DEP does not agree with the commentator’s concerns about vague and ambiguous terms.  These terms are common terms that have been used in both the state and federal wetland protection programs over the last 20 years.  The general understanding of these terms as used by these programs is sufficient for program implementation.



The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office to protect EV wetlands.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  The Corps is still evaluating the eligibility of this General Permit for PASPGP-2. 

Condition 7D – (Condition 7E in Final Permit)

122. Comment - 
Are you going to cross-reference other GPs in this one; that is if someone needs a temporary crossing to perform the maintenance, do they need GP-8, and will you tell them that? (1)


Response - 
This General Permit has been constructed to allow the concurrent registration of BDWM General Permit 8 for Temporary Road Crossings.

123. Comment - 
The use of a temporary crossing is discussed.  Would this situation require a separate GP-8 be issued? (12)


Response - 
This General Permit has been constructed to allow the concurrent registration of BDWM General Permit 8 for Temporary Road Crossings.

124. Comment - 
Vague and ambiguous terms.  “Where it is necessary” for equipment to cross a stream, a temporary stream crossing shall be provided.  Upon completion of the project, the disturbed areas shall be restored “as soon as possible” to its “original” condition (18)


Response - 
This condition has been removed and the General Permit has been constructed to allow the concurrent registration of BDWM General Permit 8 for Temporary Road Crossings.

125. Comment - 
Special Condition D states that temporary stream crossings “can be a ford or a battery of pipes”.  It should be noted that this is inconsistent with condition (c) of existing GP-8 – “Fords are prohibited on all streams within high quality (HQ) and exceptional value (EV) watersheds as specified in 25 Pa. Code, Chapter 93 and in watersheds tributary to drinking water intakes or reservoirs for public water supply users...”  (20)


Response - 
This General Permit has been constructed to allow the concurrent registration of BDWM General Permit 8 for Temporary Road Crossings.

126. Comment - 
We believe this condition should be amended to allow for the use of temporary bridges.  This may encourage designers and contractors to use means and methods that avoid or minimize impacts on the environment.  (21)


Response -
This General Permit has been constructed to allow the concurrent registration of BDWM General Permit 8 for Temporary Road Crossings.

127. Comment - 
Define the word “shallow” in the first sentence.  (22)


Response - 
The word “shallow” does not need to be defined as it has been removed.  This General Permit has been constructed to allow the concurrent registration of BDWM General Permit 8 for Temporary Road Crossings.

128. Comment - 
The second sentence specifies that the fill material used for temporary stream crossings must be “clean, granular material.”  We recommend that the description be more specific and read “…clean stone or rock with no fine material that would elevate turbidity levels downstream.” (10)


Response - 
The description has been removed.  This General Permit has been constructed to allow the concurrent registration of BDWM General Permit 8 for Temporary Road Crossings.

129. Comment - 
Insert the word “rock” in “non-erodible material” for clarity and consistency with GP-8, and GP-11 – Condition 15., substitute “clean rock” for  “clean granular” material. (9)


Response - 
The phrase “non-erodible material” has been removed from this condition.  This General Permit has been constructed to allow the concurrent registration of BDWM General Permit 8 for Temporary Road Crossings.

130. Comment - 
We recommend that the last sentence read: “Upon completion of the project, the temporary crossing shall be removed in its entirety and the disturbed areas restored, as close as possible to its pre-project original condition.”  In addition, we recommend that this special condition require the implementation of an approved erosion and sedimentation plan.  An additional sentence should read: “The applicant shall submit an approved erosion and sedimentation plan to the Department prior to permit approval.  The applicant shall install approved erosion and sedimentation controls, prior to any earth moving activities.” (10)


Response - 
This special condition has been removed and replaced with a condition that will allow the concurrent registration of BDWM General Permit 8 for Temporary Road Crossings.  The permit registration process requires the submission of an Erosion and Sediment Control Plan for DEP review and implementation of that plan during the project.

Condition 7E – (Condition 7F in Final Permit)

131. Comment - 
Research PennDOT’s experience in this type of work.  The requirement should be that all such work MUST be done in the dry and adequately protected again flow impacts until the concrete is adequately cured. (2) (10)


Response - 
The permit has been conditioned to require that the paving of metal bottom pipes arches and culverts with concrete grouting or the use of concrete for scour protection shall be done in dry conditions.

132. Comment - 
Delete “Wherever possible”.  PennDOT’s “Paving Metal Bottom Pipes, Arches and Culverts” Bridge Maintenance Performance Standards, which specifies dewatering, should be referenced. (9) (10)


Response -
The permit has been conditioned to require that the paving of metal bottom pipes arches and culverts with concrete grouting or the use of concrete for scour protection shall be done in dry conditions.

133. Comment - 
Item 7.E indicate that grouting or the use of concrete shall be done in the dry “whenever possible.”  It is recommended that due to the high toxicity of uncured concrete, this always be done in the dry, and that flowing water not be reintroduced into the subject water conveyance until sufficient time has elapsed (i.e., as recommended by the Pennsylvania Fish and Boat Commission (PFBC)).  Per the request of the Pittsburgh District, additional clarification/exemption may be necessary to allow for subsurface grouting associated with the repair of stream subsidence resulting from subsurface mining operations.  We would suggest clarifying when and where concrete is allowed. (22)


Response - 
This General Permit cannot be used to authorize subsurface grouting of streambeds associated with the repair of stream subsidence resulting from subsurface mining.

Condition 7F – (Condition 7G in Final Permit)

134. Comment - 
We would encourage you to add the word “pipe” to “Bridge or culvert...”.  Also, since engineers design structures it would be very helpful to provide a definition of what “significant” means in the first two bullets.  Additionally, how do the “wingwalls, headwalls, or with other structures...” (under Culverts) factor into the 12-foot measurement?  In other words, if the wingwall extends beyond the end of the culvert, is the end of the wingwall considered the end of the drainage structure?  Typically, engineers consider the end of the pipe or the bridge deck to be the end of the structure.  Whereas, non-engineers may consider the end of the structure to be the end of the headwall or wingwalls.  Clarification of this may be useful in alleviating confusion.  (21)


Response - 
DEP believes that “pipes” are a subset of culverts, and that pipe does not need to be added.  The 12-foot measurement has been clarified in the General Permit as measured from the outer most portion of the structure, including wingwalls, headwalls, riprap, and appurtenant structures.

135. Comment - 
Please provide a “Standard Definition” for the term “significant” as it used in Item F. (5) (9)


Response - 
The word “significant” has been used throughout the Chapter 105 program for more than 20 years.  DEP has not elected to define “significant” as requested.  DEP believes the definition provided in standard dictionaries to be sufficient.

136. Comment - 
Bullet one indicates “No significant reduction in existing water openings is permitted.”  Suggest eliminating the word “significant” to preclude any potential complications from constriction of expected high flows.  (22)


Response - 
The word “significant” has been used throughout the Chapter 105 program for more than 20 years.  DEP has not elected to define “significant” as requested.  DEP believes the definition provided in standard dictionaries to be sufficient.  DEP Regional Office engineers will review this permit.

137. Comment - 
In section 7.F, the meanings of the first and second bullets depend on the definition of the word “significant” which is not provided in the permit.  These issues can be resolved by replacing these two bullets with the following statement: “compared to existing conditions, there may be no increase water surface elevations for the 100-year flood.”  Given this change, the last bullet under “Hydraulic Capacity” may be deleted. (15)


Response - 
The permit has been revised to condense the two bullets into one bullet and the last bullet under Hydraulic Capacity has been deleted.

138. Comment - 
Vague and ambiguous terms.  No “significant reductions” in water openings is permitted.  There will be no “significant changes” to grades of approach roadways.  The structure may not “materially alter” the natural regimen of a stream.  Multiple span bridges shall be by single opening structure except where “impractical”.  Bridge piers shall be kept to a “minimum”.  Bridge abutments shall assure “minimal increase” in water surface elevations.  Culverts shall be of “sufficient width” to minimize narrowing of the stream channel.  Inlets of culverts shall be protected to provide a “suitable transition”.  Trenches excavated shall be “the minimum width necessary” (18)


Response - 
DEP disagrees that these terms are vague and ambiguous.  These terms have been used throughout Chapter 105 for more than 20 years and are common terms understood by those individuals that design and review bridge and culvert maintenance, repair and replacement projects.  

139. Comment - 
Bullet 3 indicates that the increase to outside width will be limited to a maximum of 12 feet on either side of the bridge or culvert.  Is this to accommodate changes in construction methods, approach grades and/or alignments; or is it to allow for increases to the number of travel lanes?  If the intent is not to increase traffic lanes, suggest that this be indicated. (22)


Response - 
The intent of this section is to allow for minor deviations in the structure’s width to accommodate changes in construction methods, approach grades and/or alignment in order to bring Pennsylvania’s aging infrastructure up to current standards.  A travel lane may be added if the construction meets all the terms and conditions of the General Permit.

140. Comment - 
Third bullet – 12’ structure widening (each side) is excessive. (9)


Response - 
DEP disagrees that 12’ structure widening is excessive.  The intent of this section is to allow for minor deviations in the structure’s width to accommodate changes in construction methods, approach grades and/or alignment in order to bring Pennsylvania’s aging infrastructure up to current standards.  

141. Comment - 
Special Condition F states that “increases in outside to outside structure width will be limited to a maximum of 12 feet on each side of the bridge or culvert.”  We would argue that such an increase in structure width constitutes a significant change that should be subject to an individual permit review.  (20)


Response - 
DEP disagrees.  The intent of this section is to allow for minor deviations in the structures width to accommodate changes in construction methods, approach grades and/or alignment in order to bring Pennsylvania’s aging infrastructure up to current standards.  This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application

142. Comment - 
Without proper analysis, an allowed widening of an existing waterway opening could actually decrease flow capacity either directly, or through the anticipated future increases in sedimentation due to reduced flow velocities.  This is another example of needed engineering determinations by the applicant and DEP review. (2)   


Response - 
A Hydrologic and Hydraulic analysis will be required and reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application

143. Comment - 
Bridge or culvert maintenance, replacement projects, or upgrades:  The third bullet should be revised to read:  “Increases in outside to outside structure width will be limited to comply with standard design criteria as described by the Pennsylvania Department of Transportation” a maximum of 12 feet on each side of the bridge or culvert. 



Furthermore, as drafted, a large bridge over the Allegheny or Susquehanna Rivers could be demolished and rebuilt using this GP.  Because projects of this scale could result in significant adverse effects to aquatic resources (e.g., resulting from causeway placement, presence, and removal over one or two years), bridge replacements should be limited to those that require no in-stream work, or that can be accomplished by working from the banks to place abutments. (10)


Response - 
Causeway placement, maintenance and removal is largely an erosion and sediment measure used during the maintenance, repair and replacement of an existing structure.  The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  DEP staff will review this general permit.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.

144. Comment - 
The Proposed General Permit is overly Broad Because it Contains Inadequate Size Limits.



Unlike GP-7, which contains specific size limitations on the scope of minor road crossings eligible for general permit coverage, GP-11 has inadequate size restrictions and is unlimited in scope.  GP-7 includes limitations based on the size of the watershed drainage area (1 square mile or less).  GP-11 should include size limitations on the activities it authorizes to minimize the possibility that large activities with a great potential to cause adverse water quality impacts can proceed under the general permit; these activities are more appropriate for an individual permit.  



The size limitations on bridge and culvert replacement activities allow for projects that significantly expand existing structures and impact a large area of the affected waterbody.



Special Condition 7.F. provides a limitation on the size of bridge and culvert replacements, stating that “[i]ncreases in outside to outside structure width will be limited to a maximum of 12 feet on each side of the bridge or culvert.”  This permits up to 24 feet of widening of existing structures, which will have direct and indirect impacts into the waterbodies that are potentially greater in scale than the impacts caused by construction of the smaller existing structure.  Given their potential for greater environmental impact, such expansion projects should not be permitted under a general permit. 



The Department should insert size limits such as a limitation on the size of the stream to which GP-11 is applicable.  In order to limit the permit to minor activities, a watershed size limit of 2 square miles should be added.  In addition, a linear impact stream limitation of 50 feet should be added.  (18)


Response - 
DEP disagrees that size limitations on bridge and culvert replacement activities allow for that significantly expand existing structures and impact a large area of the affected waterbody.  DEP has not included drainage area limits in this General Permit.  DEP has not limited the linear threshold to 50 feet.  DEP  has added environmental protection requirements to the General Permit.  Projects are limited to their existing footprints and minor deviations necessary for the public’s heath and safety.  In order to monitor permit use, this general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  The intent of this section is to allow for minor deviations in the structures width to accommodate changes in construction methods, approach grades and/or alignment in order to bring Pennsylvania’s aging infrastructures up to current standards.   

145. Comment - 
Where can I find the “Department’s Guidelines for Channel Cleaning”? (13) (15)


Response - 
This document can be obtained from any DEP Regional Office.

146. Comment - 
Hydraulic capacity, bullet one indicates “the structure shall pass regulatory flood flows without loss of stability.”  Need to define/clarify “regulatory flood flows” (i.e., the structure shall pass “expected high flows, or a 25/50 year flow”), and the word “stability.”  (22)


Response - 
The text in this section was taken directly from Chapter 105.161, and will be applied to this General Permit in the same manner it is applied to DEP Chapter 105 individual permit applications.

147. Comment - 
HYDRAULIC CAPACITY:  How can these requirements be possibly met unless the applicant provides detailed engineering determinations which are reviewed by qualified DEP staff, or, DEP does this work themselves? (see comments on transmittal memo)  You cannot prove that the new structure will not increase the Q100 WSE without detailed engineering calculations.  How is this different from current joint permit application procedures?  What did we gain by doing this work under a GP except to bypass current permit application administrative procedures, all of which have a purpose?  For example, this GP does not require prior approval of an E&SC plan by the County Conservation District.  However, that review and approval provides very important information and control to ensure that the work does not have adverse impacts (sediment Pollution) on the environment.  (2)


Response - 
For replacement projects, the permit requires registrants to demonstrate that there will be no increase in water surface elevation for the 100-year flood.  As described in the permit conditions plans, specifications and hydrologic and hydraulic reports must be prepared, sealed and submitted by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.



If a Regional Office, during their site-specific engineering review, determines that a structure is inadequate or does not protect the public’s health, safety or environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  

148. Comment - 
It seems logical that if a PE seal is required for bridges and culverts that basic H/H information be provided for any proposed replacement project. (8)


Response - 
DEP agrees and has clarified that for bridge and culvert replacement projects basic hydraulic and hydrologic information is necessary and is required by the permit.  As described in the permit conditions plans, specifications and hydrologic and hydraulic reports must be prepared, sealed and submitted by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.

149. Comment - 
Hydraulic capacity, bullet three indicates “the structure may not materially alter the natural regimen of the stream.”  It is unclear what this statement means.  Bullet four is much more specific and seems to speak to the same issue.  Suggest clarifying or deleting bullet three.  (15) (22)


Response - 
The text in this section was taken directly from Chapter 105.161, and will be applied to this General Permit in the same manner it is applied to DEP Chapter 105 individual permit applications.

150. Comment - 
Hydraulic capacity:  In the third point, the term “materially” should be clearly defined, or deleted.  (10)


Response - 
The text in this section was taken directly from Chapter 105.161, and will be applied to this General Permit in the same manner it is applied to DEP Chapter 105 individual permit applications.

151. Comment - 
Hydraulic capacity:  The term “natural regimen” should be changed to “natural flow regime.”  This term should also be clearly defined in the context of this condition. (10)


Response - 
The text in this section was taken directly from Chapter 105.161, and will be applied to this General Permit in the same manner it is applied to DEP Chapter 105 individual permit applications.

152. Comment - 
In section 7.F, the two bullets can be combined.  Give that GP-11 allows no increase in 100-year water surface elevations, the bullet would be: “Bridge abutments shall be set back from the stream banks as much as practicable and aligned with the flow of the stream for the 100-year event.  On a case-by-case basis, the Department may require wing walls on the upstream side of bridges to help direct flow through bridge openings.” (15)


Response - 
The text in this section is based on the regulation found at Chapter 105.164, and will be applied to this General Permit in the same manner it is applied to DEP Chapter 105 individual permit applications.

153. Comment - 
MULTIPLE PIPES AND SPANS:  The qualifying portion of the last sentence “except where conditions make it impractical to design the crossing with a single span” is a joke since no criteria for such conditions is provided and some of your regional offices simply refuse to even consider anything but a single span structure regardless of the increased costs, site limitations and other impacts.  Likewise, very detailed hydraulic computations would be required to prove/disprove that multiple structures would (not) cause ice jams, debris problems, head losses with much of the input data being subjective and open to variable interpretation.  (Note: Remove the word “and” between the words excessive & increases in the first sentence) (2)


Response - 
The text in this section was taken directly from Chapter 105.162, and will be applied to this General Permit in the same manner it is applied to DEP Chapter 105 individual permit applications.

154. Comment - 
Multiple Pipes and Spans



This Special Condition reads as follows:




Multiple pipes and spans.




Multi-culvert groups and multiple span bridges, which may tend to collect debris, contribute to the formation of ice jams, and cause excessive and increases in head losses shall be avoided to the maximum extent practicable.  Spans of less than 15 feet shall be by single-opening structure, except where conditions make it impractical to design the crossing with a single span.




As noted above, when the railroad designs a bridge, its primary consideration is the safety and integrity of the bridge, careful and thorough engineering of bridges helps prevent accidents, derailments and damage.



Due to under clearance restrictions (and/or adjacent overhead restrictions that limit track raises), the railroad must have the flexibility to use multiple pipes or short spans in the interest of rail safety.  While the condition as drafted would appear to allow the use of best judgment regarding multiple pipes and short spans, it could also be read as giving the Department veto authority over that decision.  Considerable time and effort goes into engineering solutions to the railroad’s unique track maintenance needs and meeting its federal safety obligations.  In instances where the railroad can provide adequate drainage opening by installing pipes under an existing bridge span, that work should be allowed to proceed with multiple pipes. (17)


Response - 
The text in this section was taken directly from Chapter 105.162, and will be applied to this General Permit in the same manner it is applied to DEP Chapter 105 individual permit applications.

155. Comment - 
Replacement of multiple pipes and spans should not be authorized, to help narrow GP-11 scope. (9)


Response -
This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  However, DEP believes that if existing multiple pipes and spans are not documented hazards then replacement inkind can be considered.  

156. Comment - 
BRIDGE PIERS:  Again, the analysis of supercritical flow regimes, unstable bed conditions and the reactions to the placement of bridge piers therein require very detailed calculations.  (2)


Response - 
As described in the permit conditions and on the registration form hydraulics and hydrology reports will be required for bridge or culvert replacements and PE seals will be required for bridge crossings used by the general public.  



If a Regional Office, during their site-specific engineering review, determines that a structure is inadequate or does not protect the public’s health, safety or environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  Further, the General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  

157. Comment - 
BRIDGE ABUTMENTS:  Why specify the design as Q100 since current 105 regulations allow for the design to Q50 and Q25 discharges based on the structure’s location and risk potential? (2)


Response - 
DEP has removed “generally the 100-year event,” from the condition.

158. Comment - 
Culverts. –  PennDOT’s Bureau of Design Standard BD-632M for box culvert depression and baffling for fish passage should be referenced.  Remove “or less” within the forth bullet. (9)


Response - 
The “or less” has been removed as suggested.  To facilitate fish passage, DEP has added language to provide for fish passage by requiring the depression of the structure and where necessary baffles.

159. Comment - 
CULVERTS:  The requirement for wing walls, headwalls or other similar structures in all cases is unnecessary in many field applications where approach velocities are not sufficient to dislodge clean stone fills or vegetative coverings. (2)


Response - 
DEP has revised this section to reflect the regulatory requirement of Chapter 105.166(c).

160. Comment - 
Culverts:  We recommend that this section include standard design criteria for culverts, as described by PFBC and implemented by PennDOT (Culvert Designs for Fish Passage in Pennsylvania, by David E. Spotts, PFBC). (10)


Response - 
The conditions in the permit are based on the recommendations of the Pennsylvania Fish and Boat Commission.

161. Comment - 
Under “Culverts” the first bullet states “Culverts shall be aligned with stream flow.”  This requirement should be clarified or qualified with a phrase such as “…to the maximum extent practicable.” (15)


Response -  
The text in this section has been modified to reflect the requirements found at Chapter 105.166.

162. Comment - 
Culverts, bullet three.  Delete “or less.” (22)


Response - 
The revision suggested by the commentator has been made.

163. Comment - 
“Culverts”, the third and fourth bullets need to be rewritten.  Since three topics are discussed, consider creating one bullet for each topic as follows: culverts for areas of 640 acres and less; culverts for areas greater than 640 acres; and for all culverts, duplicate the gradient of the natural streambed to the extent practicable. (15)


Response - 
Revisions have been made to the permit as suggested to clarify the requirements for fish passage.

164. Comment - 
Under Culverts, at the fourth bullet point, the words “or less” appear after “640 acres”, but I don’t think they belong here; they belong in the third bullet point. (1) (10)


Response - 
The permit has been revised as suggested, to clarify the requirements for fish passage.

165. Comment - 
Culverts, bullet four.  Delete “in.” (22)


Response - 
DEP is unable to locate the word ‘in’ in bullet 4.

166. Comment - 
Culverts, bullet five.  Recommend placing a length limit to the stream impacts from wing wall and other inlet protectors, i.e., 50 feet upstream of the culvert.  (22)


Response - 
Impacts are limited to 12’ on the upstream and downstream side of the structure.

167. Comment - 
PROFESSIONAL ENGINEER CERTIFICATION:  Since the certification states that the plans, specs. and reports have been prepared in accordance with the Chapter 105 regulations, any requirement in this GP that is different from those in the regulations would mean that a conflict exists. (2)


Response - 
The text in this section is based on the requirements found at Chapter 105.13(i) and will be applied to this General Permit in the same manner as it is applied to DEP Chapter 105 individual permit applications.

168. Comment - 
Special Condition 7F requires an engineer’s seal and certification for brides and culverts to be used by the general public.  This condition should apply to all bridges and culverts since there is no drainage area limit in this general permit. (4)


Response - 
This General Permit will be reviewed by DEP engineering staff.  As described in the permit conditions plans, specifications and hydrologic and hydraulic reports must be prepared, sealed and submitted by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.

169. Comment - 
The Permit Fails to Require a Site-Specific Engineering Review, and Does Not Require Any Engineering Certification When a Project Will Not Be used By The General Public




Condition 7.F requires that a Professional Engineer (P.E.) prepare and certify plans, specifications, and reports for bridges and culverts across a stream, river or wetland that are used by the “general public”.  This condition is problematic in several respects.  First, there is no requirement that the plans, specifications, and reports, including those for replacement and major rehabilitation projects, be reviewed by the Department or a conservation district.  Without the specter of review, many plans, specifications, and reports may be shoddy or inadequate.  This could pose dangers and risks to the public that later uses the structure.  In addition, the environmental aspects of the project will similarly go unreviewed, to the potential detriment of the environment, particularly streams, rivers, and wetlands that may be impacted by the project.




Another major problem is limiting the requirement for the preparation and certification of plans, specifications, and reviews by P.E.’s to only those situations where such structures are used by the “general public”.  This could leave replacement and rehabilitation projects that are not used by the general public, such as those done by private citizen for their own use, or by industrial concerns for their use, without any design, specifications, or review by a P.E.  This is particularly problematic for bridges and culverts since there are no drainage area limits in the permit.  Structural integrity could be compromised, as well as the safety of the private citizens and worker that utilize these structures.  This is unacceptable.



We recommend that GP-11 be amended to require that a site-specific engineering review be required for all projects subject to the general permit, particularly major projects that can be built under GP-11.  Also, P.E. certification should not be limited to only those projects that will be used by the general public.  (18)


Response - 
This General Permit will be reviewed by DEP engineering staff.  As described in the permit conditions plans, specifications and hydrologic and hydraulic reports must be prepared, sealed and submitted by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.  Similar to Erosion and Sediment plans, environmental impacts will be reviewed by DEP staff.  

170. Comment - 
Professional Engineer Certification.  Recommend that this certification also be required for private use structures, where the stream crossing is of substantial size and contains public crossing(s) downstream that could be adversely impacted by a poorly engineered private structure upstream.  (22)


Response - 
This General Permit will be reviewed by DEP engineering staff.  Where in their professional opinion detailed engineering is necessary they may request that information for review.  As described in the permit conditions plans, specifications and hydrologic and hydraulic reports must be prepared, sealed and submitted by a Registered Professional Engineer for all bridge and culverts replacements, bridge and culverts that are used by the general public, activities that reduce the size of the waterway opening, and work on a structure that poses a threat to human life or a substantial potential risk to property.

Condition 7G – (Condition 7H in Final Permit)

171. Comment - 
Delete “Pipelines and utilities” discussion, and rely on GP-5 for those authorizations. (9)


Response - 
General Permit 5 is primarily for new construction and does not provide for maintenance, repair, or replacement of existing facilities.

172. Comment - 
Eliminate this section from the GP.  As stated previously, we strongly recommend that the proposed GP-11 be used solely for roads and highways, and not for pipeline replacement and upkeep (see General Comments).  If the Department retains pipeline/utility authorization in GP-11, condition G should stipulate that when utility lines are placed in wetlands, clay plugs will be used at the wetland end try and exit points to ensure that the utility line does not act as a French drain, thereby altering the wetland hydrology. (10)


Response - 
DEP has not removed pipeline replacement but has modified the permit to include a condition requiring clay plugs to prevent piping.

173. Comment - 
The Department could incorporate additional pertinent construction BMPs such as those listed in GP-5, NWP-12, the Department’s Erosion and Sediment Pollution Manual and individual water obstruction permits. (16)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the applicant on site during the activity.  DEP believes the conditions in this General Permit provide the appropriate level of protection.  The General Permit is conditioned to limit its use in wild trout waters, require clay plugs to prevent piping, require PNDI searches to ensure the protection of Species of Special Concern, and requires the implementation of an Erosion and Sediment Control Plan in accordance with Chapter 102.  

174. Comment - 
Although routine maintenance activities are scheduled in advance, weather and other operation conditions can interrupt the day-to-day activities of a particular project.  Item 7.G of this section titled Pipelines and Utilities requires the movement of backfill material from the floodway, if it will be stored longer than 24 hours.  The typical construction practice of the Companies is to replace the excavated soil on the same day.  So, there will rarely be an occasion when it will be burdensome to meet the 24-hour time limit for storage of backfill.  However, to comply with the proposed condition, if a trench were opened on a Friday and the work could not be completed until the following Monday, the backfill would have to be moved from the floodway.  This would increase the cost and length of a project because the soil would have to be handled multiple times to comply with the 24-hour time limit for storage.  The Companies request that the timeframe for storage of soils in the floodway be increased to 72 hours to accommodate a weekend situation or occasions when the maintenance work is interrupted by emergencies. (7)


Response - 
Construction material such as pipes, rocks and bedding materials may not be stored in the floodway and/or wetlands.  Excavated material to be used as backfill may be temporarily stored adjacent to the trench, but for no more than 72 hours.

175. Comment - 
This section appears to require that trenches be backfilled with the original excavated material.  There are situations when this is not possible (too rocky, contaminated, etc.).  The permits should allow of the use of alternative backfill material if the original material is not suitable for backfill. (16)


Response - 
The word “original” was changed to “suitable” as requested.

176. Comment - 
We would suggest a slight revision so that the last bullet of the condition would state”...out of the floodway and/or wetlands to prevent...”  (21)


Response - 
The General Permit has been revised to read “Construction material such as pipes, rocks and bedding materials may not be stored in the floodway and/or wetlands.  Excavated material to be used as backfill may be temporarily stored adjacent to the trench, but for no more than 72 hours.”  

Condition 7H – (Condition 7I in Final Permit)

177. Comment - 
Special Condition 7H should be consistent with Section H, the registration checklist.  Both should refer to the approved E&S Plan.  Item 8 should also require that the E&S Plan be reviewed and approved prior to initiating earth disturbance activities, in addition to being available and implemented at the site.  (A previous draft of this general permit presented to the Wetlands Protection Advisory Committee required an E&S Plan review). (4) (8) (11)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the applicant on site during the activity.

178. Comment - 
Section 7.H, Section 8, and the statement at the bottom of Section H in the registration regarding Erosion and Sediment Controls should be reworded to be consistent with the requirements of 25 Pa.Code § 102.  The following wording is suggested:




Section 7.H: A copy of this General Permit must be provided to all contracting and construction entities involved with the project and must be available on site during all phases of the project. 




Section 8: EROSION AND SEDIMENT CONTROLS – Work must be done in compliance with Chapter 102 (relating to Erosion Control).  Written Erosion and Sedimentation Control Plans shall be available at the site as required according to 25 Pa.Code § 102.4(a)(6) and 25 Pa.Code § 10s.4(b)(7). 



The statement at the bottom of Section H in the registration could be reworded to refer to Section 8 as worded above. (15)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained on site during the activity.

179. Comment - 
In addition, Special Condition 7H should be consistent with Section H, the registration checklist.  Both should refer to the approved E&S Plan.  (18)


Response -
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained on site during the activity.

180. Comment - 
Understandably, the draft materials will need to be refined before they are released in final form.  Other parties will be raising procedural footnote (Two examples concern Section H of the draft General Permit Registration, titled “Registration Checklist.”  First, Section H states that “an acknowledged copy of the General Permit and the approved Erosion and Sedimentation Plan must be available at the project site during construction” (emphasis supplied).  Yet no where in the Proposed General Permit is an applicant required to have its erosion and sedimentation (“E&S”) plan approved by the affected County Conservation District “CCD”).  Chapter 102 of the Department’s regulations generally requires E&S plans to be available on site, and that is precisely what will be required under Paragraph 8 of the Proposed General Permit.  In contrast, Chapter 102 generally does not require E&S plan approval by CCDs.  Consistent with Paragraph 8 of the Proposed General Permit and the general approach of Chapter 102, the Energy Association urges the Department to strike “approved” from the quoted portion of Section H.  Second, Section H requires filing a copy of “PNDI Search Form (Supplement No.1) with Search Receipt.”  Applicants send PNDI search requests to the Pennsylvania Department of Conservation and Natural Resources (“DCNR”), which responds with a letter confirming the request and providing the results.  The DCNR letter should be sufficient for registration purposes.) and technical footnote (For example, under Section 7.C. “Wetland areas which cannot be avoided and which will be permanently impacted are limited to 0.05 acres.”  As the source of the 0.05 figure is unclear, it is difficult to make precise comments.  Nevertheless, this is an extremely small area, and one assumes this value turns on the distinction between permanent and temporary impact.  Moreover, the 0.05 figure appears to be connected with the required filing of Wetland Delineation Data Sheets under Section H of the draft General Permit registration.  Mandatory preparation of Wetland Delineation Data Sheets would undermine the streamlining intent of GP-11 because the 1987 COE Manual (referenced in Paragraph 7.C.) relies extensively on vegetation studies that for practical purposes cannot be performed during the winter.  Under the circumstances, some clarification would certainly be in order.) issues, and while these matters certainly need to be addressed they should not be interpreted as a slight against GP-11 or a disagreement with the Department’s objectives.  GP-11 is a long awaited and welcome step forward in Department policy, and the Energy Association urges the Department to institute this permit as quickly as possible.  (19)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the applicant on site during the activity.  Except in the 15 bog turtle counties, a PNDI search receipt which indicates no conflict, is suitable for registration.  The 0.05 acre permanent wetland impact is consistent with the existing DEP program.

Condition 8 – Erosion and Sediment Controls

181. Comment - 
Will applicants have to get E & S approval by CDs for this GP-11? (1)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.

182. Comment - 
You cannot amend the Chapter 102 regulations through passage of this GP.  The requirements listed are not required under the 102 regulations. (2)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained on site during the activity.

183. Comment - 
The District recommends denial of 401 Water Quality Certification for GP-11 as currently proposed.  Two conditions that would move GP-11 closest to compliance with Chapter 93 are limiting its use in special protection waters and requiring an approved Erosion and Sediment Control Plan.  Both would apply only when earth disturbance is proposed. (4) (11)


Response - 
DEP is providing 401 Water Quality Certification with the final permit.  The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 individual permit application.  To ensure compliance with Chapter 93, the permit has been conditioned to require the submission of PNDI search receipts to ensure the protection of Species of Special Concern, placed time of year restrictions on work done in wild and stocked trout waters, is requiring a DEP Regional Office review.

184. Comment - 
Item 8. Erosion and Sediment Controls – 25 PA Code, Chapter 102, Erosion and Sediment Control, presents the regulations for earth disturbance activities in the Commonwealth.  Chapter 102 requires the implementation of best management practices, but not a written Erosion and Sedimentation Control Plan for activities that disturb less than 5,000 square feet.  These same regulations require the development of a written Erosion and Sedimentation Control Plan if required by other Department regulations.  



Electric utilities have aerial crossings of regulated waters of the Commonwealth that do requires authorization according to the Dam Safety and Waterway Management regulations in 25 PA Code Chapter 105.  Maintenance of these aerial crossings frequently involves replacing or upgrading the conductors (wires) that are attached to each pole or tower.  The reconductoring of an overhead line does not typically involve any earth disturbance.  This permit should be available for both the maintenance of the aerial lines and for projects that have an earth disturbance of less than 5,000 square feet, without preparing a written Erosion and Sedimentation Control Plan.  To ensure this, the Companies request an addition to Item 8, Erosion and Sediment Controls.  Insert the words, “if applicable”, in the second sentence to read, “The Erosion and Sedimentation Control Plan, if applicable, shall be available at the site.” (7)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan for work involving earth disturbances, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the applicant on site during the activity.  Where maintenance activities do not require earth disturbance, an Erosion and Sediment Plan will not be required.

185. Comment -
This requirement states that work must be done in compliance with Chapter 102 regulations and that the E&S Control Plan must be available at all items.  The permit does not appear to require that the plan be submitted to and approved by the county conservation district.  Dominion supports and agrees with this position.  Except under specific circumstances, Chapter 102 does not require the plan to be reviewed by the county conservation district, but it does require a written plan compliant with Chapter 102 to be implemented onsite. (16)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the applicant on site during the activity.  Where maintenance activities do not require earth disturbance, an Erosion and Sediment Plan will not be required.

186. Comment - 
In addition, the permit fails to require any review or approval of erosion and sediment (E&S) control plans by DEP or a county conservation district. (18)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.

187. Comment - 
The Permit Fails to Include a Requirement That Erosion and Sediment (E&S) Control Plans be Reviewed and Approved Prior To Commencement of the Activity




Unlike other general permits issued by DEP to authorize activities under Chapter 105, the proposed GP-11 contains no requirement that an E&S plan be reviewed and determined to be adequate for the activity authorized under the GP.  Condition 8 of GP-11 simply provides that an E&S plan must be available on site and that work must be done in compliance with Chapter 102.  This condition is inadequate because it fails to require review and approval of an E&S Plan prior to commencement of the activity.  Inadequate E&S plans could result in adverse water quality impacts from activities authorized under the permit.  Also, the condition eliminates the ability of a local conservation district to review E&S plans for such projects and determine they are adequate before the project proceeds.




In stark contrast to the language of condition 8 in GP-11, GP-7 (minor road crossings), as an example, includes a requirement (condition 20) providing that: “Prior to construction, an Erosion and Sediment pollution control Plan must be reviewed an determined to be adequate by the County Conservation district in which the activities are proposed and implemented prior to, during, and after construction.”  Why would review and approval of an E&S Plan be required prior to construction of a minor road crossing, yet not for potentially large impact projects such as a major bridge replacement?  Similar review and approval requirements are contained in GP-1 (Fish Enhancement Structures)(condition 21); GP-2 (Private Residential Docks)(condition 20); GP-3 (Bank Rehabilitation and Protection)(condition 20); GP-4 (Intake and Outfall Structures)(condition 20); GP-5 (Utility Line Stream Crossings)(condition 20); GP-6 (Agricultural Crossings and Ramps)(condition 20); GP-8 (Temporary Road Crossings); and GP-15 (Private Residential Construction in Wetlands)(condition 8.a).




Review by the Department or a conservation district, and an iterative process between the permittee and the reviewing entity, would result in better designed, more environmentally friendly projects that minimize the potential for accelerated erosion and sedimentation.  This is important in the context of GP-11 because erosion and sediment problems are the most common ones with these projects.  A requirement that an E&S plan be reviewed and determined adequate by either county conservation district or DEP regional office staff must be included in GP-11 to ensure that projects do not proceed unless their E&S plans have been reviewed to determine whether they are adequate.  A review and approval process will help ensure that a proper E&S plan is in place, and water quality is protected from the impacts of these projects. (18)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.

188. Comment - 
Condition 8 should also require that the E&S Plan be reviewed and approved prior to intimating earth disturbance activities, in addition to being available and implemented at the site.  (A previous draft of this general permit presented to the Wetlands Protection Advisory Committee required an E&S Plan review.) (18)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the applicant on site during the activity.

189. Comment - 
All of the current Chapter 105 General Permits include language requiring Erosion and Sediment Control Plan development, review prior to construction and implementation during construction.  The language regarding Erosion and Sediment Controls in the proposed GP-11 is insufficient and inconsistent with that in most other GPs.  (20)


We recommend including the following language taken directly from existing GPs:



BEST MANAGEMENT PRACTICES – Work must be done in compliance with Chapter 102 of the Department’s Rules and Regulations (relating to Erosion Control).  Prior to construction, an Erosion and Sediment Control Plan must be reviewed and determined to be adequate by the County Conservation District in which the activities are proposed and implemented prior to, during and after construction.  The project site shall at all times be available for inspection by authorized employees of the County Conservation District.  The Erosion and Sediment Control Plan shall be available at the site at all times.  (20)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be implemented prior to and during the activity.  A copy of the Erosion and Sediment Control Plan must be maintained by the permit registrant on site during the activity.

Condition 9 – Endangered Species Habitat 

(Condition 9 in Final Permit – Species of Special Concern)

190. Comment - 
Why don’t you use the Supplement #1 procedure in use with the other GP’s?  Unless a PNDI search is completed, how does anyone know if there is a conflict? (2)


Response - 
The permit has been modified to require a PNDI search as part of the General Permit registration process.

191. Comment - 
We recommend that the Paragraph be entitled as”  “Habitat of Species of Special Concern.”  Further, we suggest that the paragraph be revised to read as follows:  No regulated activity is authorized for impacts to species which are already listed as threatened or endangered by the Pennsylvania Fish and Boat Commission (Title 30, Chapter 75), Pennsylvania Game Commission (Title 34, Chapter 133), Department of Conservation and Natural Resources (Title 17, Chapter 25), or U.S. Fish & Wildlife Service (Endangered Species Act of 1973).  In addition, no regulated activity is authorized for candidate and rare species or any species currently tracked by PNDI.  PNDI search results are valid for a one-year time period and should be redone every year until the project is completed.  Information is available through the Pennsylvania Natural Diversity Inventory Search at DCNR’s Bureau of Forestry, Division of Forestry Advisory Services, PO Box 8552, Harrisburg, PA 17105-8552, and telephone 717-787-3444.  (2)


Response - 
DEP has revised the permit to read “Species of Special Concern.”

192. Comment - 
The language refers to a “jeopardy” call, which is a term that is used by the federal authorities and not defined or dealt with at the state level, or consistent with that of threatened and endangered species regulations outlined in Chapter 75 (subsection 2305) of the Fishing and Boating regulations.  A jeopardy call suggest that a project will threaten the continued existence of a listed threatened or endangered species across its range, but does not consider the statewide population, metapopulations (regional populations), or local populations of the species.  As the permit stands, one or several projects could destroy several bog turtle colonies within a watershed.  This is simply not acceptable. 



Substitute:  “No regulated activity is authorized under this General Permit which is likely to directly or indirectly adversely affect a state or federal species of special concern or a species proposed for such designation, or which is likely to destroy or adversely modify the critical habitat of such a species, as identified under the Federal Endangered Species Act of 1973; Title 30, Chapter 75 of the PA Fish and Boat Code; Title 17, Chapter 25, Conservation of Wild Plants; and Title 31 Chapter 133 Game Wildlife Code.  Permit registrations for proposed projects must include a Pennsylvania Natural Diversity Inventory (PNDI) search receipt and written jurisdictional agency clearance for any potential conflicts with species of special concern.  Projects for which the jurisdictional agencies require special permit conditions to protect species of special concern and their habitat are not eligible for use of this General Permit.  Information on PNDI searches is available through the PA Department of Conservation and Natural Resources, Bureau of Forestry, Ecological Services Section, P.O. Box 8552, Harrisburg, PA 17105-8852, telephone 717-787-3444.” (9)


Response - 
DEP has modified the permit to require PNDI checks and has included the Bog Turtle Screening protocol where necessary.

193. Comment - 
Although the October 18, 2003 Pa. Bulletin version of the proposed GP-11 referenced above is somewhat improved from the earlier version, we believe that GP-11 as now written poses unacceptable potential impacts to our Commonwealth’s aquatic resources.  We further argue that these risks remain unacceptable and more importantly believe that they are inconsistent with the purpose and objectives of 25 PA Code Chapter 105.  We do not understand how our natural resources can be fully protected by a General Permit which is designed to facilitate the apparent unlimited categories of water obstruction and encroachment maintenance and replacement activities?  GP-11 is far to global to selectively regulate activities on a local scale that could pose serious threats to aquatic resources. (9)


Response - 
DEP disagrees with the commentator’s suggestion that GP-11 is far too global to selectively regulate activities on a local scale that could pose serious threats to aquatic resources.  The General Permit is conditioned to limit its use in wild trout waters, requires PNDI searches to ensure the protection of Species of Special Concern, and requires the implementation of an Erosion and Sediment Control Plan in accordance with Chapter 102.  This general permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or does not protect the public’s health, safety or the environment, the Regional Office will ask for revised plans or require a DEP Chapter 105 Individual Permit application.

194. Comment - 
Projects in, or that could directly or indirectly affect, threatened and endangered species and their habitat, Exceptional Value and High Quality streams, and exceptional value wetlands should also be excluded from coverage under GP-11. (10)


Response - 
Condition 9 of the permit provides for the protection of Species of Special Concern and prohibits any activity that is likely to jeopardize a species.

195. Comment - 
This section states that information regarding threatened and endangered species is available through the Pennsylvania Natural Diversity Inventory (PNDI); however, it does not mandate a PNDI search.  A PNDI search should be a required attachment to the Registration Form. (10)


Response - 
The permit has been modified to require a PNDI search as part of the registration process in order to protect species of special concern.

196. Comment - 
The proposed GP does not provide adequate protection for threatened and endangered species, and the following comments include our recommendations on specific changes to ensure such protection.  Since our discussions with Corps of Engineers and the Department indicate that both agencies interested in having the Pennsylvania State Programmatic General Permit 2 (PASPGP-2) act as the federal counterpart for GP-11, we are also recommending modifications to make GP-11 consistent with PASPGP-2. (10)


Response - 
Condition 9 of the permit provides for the protection of Species of Special Concern and prohibits any activity that is likely to jeopardize a species.

197. Comment - 
This section also states that “…no regulated activity is authorized which is likely to jeopardize the continued existence of a threatened or endangered  species or a species proposed for such designation, or which is likely to destroy or adversely modify the critical habitat of such species, as identified under the Federal Endangered Species Act.”  As drafted, this language would allow projects to proceed which would “take” (e.g., harm, kill, injure) threatened and endangered species, as long as such projects would not “jeopardize the continued existence” of these species.  Inclusion of a “jeopardy” threshold in this GP is not consistent with other GPs or with the PASPGP-2.  “Jeopardy” and “adverse modification” determinations are made by the Fish and Wildlife Service, through formal consultation with a federal action agency, such as the Corps of Engineers. 



Under PASPGP-2, consultation with the Service is required for any action that “may affect” federally listed species, and the SPGP cannot be issued if an action is “likely to adversely affect” such species.  To make this GP consistent with the PSPGP-2, this section should read “…no regulated activity is authorized which is likely to adversely affect” such species.  To make this GP consistent with the PASPGP-2, this section should read “…no regulated activity is authorized which is likely to adversely affect a threatened or endangered species or a species proposed for such designation.” (10) 


Response - 
DEP has made the change as suggested.

198. Comment - 
Once a GP-11 is registered, the work should be completed within a specified time period.  As proposed, work done under a GP-11 could be done for an indefinite period of time – perhaps years after registration.  Even if no endangered or threatened species were known to occur in the project area at the time of registration, a new occurrence could be documented a few years later.  Since PNDI search results are only valid for one year, the Service recommends that any earth disturbance be completed within one year of registration. (10) 


Response - 
If authorized work is not performed following the first year of registration, permittees will be required to run a new PNDI search.  
199. Comment - 
The proposed GP-11 would allow for the maintenance of beaches through placement of fill (beach nourishment).  It has come to our attention that sand from zebra mussel-infested waters (Lake Erie) has been used to nourish beaches in northwestern Pennsylvania.  This may account for the presence of zebra mussels in Lake Edinboro in the French Creek watershed.  This poses a serious threat to the native mussels of the Commonwealth, including threatened and endangered mussels.  Any beach nourishment projects must be closely scrutinized by the Department to ensure that the beach nourishment materials are not facilitating the spread of invasive species.  GP-11 should require the applicant to identify the sources(s) of the nourishment materials, and the Department should compare this to an up-to-date listing of waters with invasive species. (10)


Response - 
The permit has been revised to prohibit the use of sand containing zebra mussels for beach nourishment. 

200. Comment - 
If GP-11 is to be included under PASPGP-2, the Threatened and Endangered Species section of the Standard Operating Procedures associated with the SPGP must be modified as follows.  Since this change to the PASPGP-2 represents a federal action that may affect federally listed species, it will be subject to section 7 consultation between the  Corps and the Service. 

1. Add GP-11 to the list of activities which, if proposed to occur in streams inhabited by threatened or endangered mussels or fish, must be forwarded to the Fish and Wildlife Service for further review.

2. Add GP-11 to the list of GPs (currently GPs 5-9) that require bog turtle habitat screening prior to GP registration.



If habitat screening might be limited to only those activities having a federal nexus (i.e., requiring a federal counterpart permit/authorization from the Corps), as has been suggested by the Corps and the Department, the GP-11 and PASPGP-2 should make this distinction clear to potential applicants or registrants.  These permits should clearly spell out when, or under what circumstances, a project falls under the Corps’ jurisdiction, so there is no confusion about when a habitat survey is needed.



If the above approach is taken (i.e., limiting screening to projects having a Corps nexus), the Department and the applicant/registrant need to be aware that failure to screen sites could result in the take of bog turtles, in violation of section 9 of the Endangered Species Act.  Unfortunately, many applicants continue to believe that once they receive a federal or State wetland encroachment permit, no further federal authorization is necessary.  In fact, if take of a federally listed species is anticipated, the Department and/or applicant should seek an Endangered Species Act section 10 (incidental take) permit from the Service. (10)


Response - 
Federally endangered mussels and fish coordination will be addressed during the integration of GP-11 and PASPGP –2.  GP-11 has been modified to require bog turtle screening in accordance with the procedures outlined in PASPGP-2.

201. Comment - 
There is no PNDI form provided and would a form be needed for each site in the multiple site situations? (12)


Response - 
Condition 9 has been revised to address the concerns by requiring a PNDI Search, bog turtle screening, and updated PNDI searches if the PNDI is more than 1 year old.  A PNDI form is provided in the final permit.  A search must be conducted for each site registered under the General Permit.

202. Comment - 
Section 9 on “Endangered Species Habitat” should be revised to “…or a species proposed for such designation by the resource agency…” (15)


Response - 
The permit has been revised as suggested.  
203. Comment - 
This requirement does not indicate that a PNDI search or other clearance letters are required.  This should be clarified to specify the PNDI clearance.  In contrast, the Registration Checklist does indicate that a completed copy of the PNDI search form with search receipt must be submitted with the application.  Dominion requests that the procedure be modified to be consistent with other GPs and allow the PNDI search request form to be submitted along with the Registration form and processed concurrently.  Requiring a search receipt to be in hand at the time of project registration will add another 30 days to the processing timeline, effectively doubling the time to process a permit. (16)


Response - 
The permit has been modified to require a PNDI search as part of the registration process.

204. Comment - 
Proposed GP-11 provides Inadequate Protection for Threatened and Endangered Species and Habitat



Condition 9 of proposed GP-11 states that “[n]o regulated activity is authorized which is likely to jeopardize the continued existence of a threatened or endangered species or species proposed for such designation, or which is likely to destroy or adversely modify the critical habitat of such species.”  The use of this language differs substantially from other general permits, such as Condition 5.k in GP-7, that provides that wetland crossings are prohibited where the wetlands serve as habitat for flora and fauna listed as threatened or endangered under the federal Endangered Species Act (ESA) and relevant state laws and regulations.  We question why DEP would provide a heightened level of protection with regard to minor road crossings, as in GP-7, while providing a lessened level of protection for activities with potentially more environmental impact such as bridge replacement or major rehabilitation.  



In addition, the Department’s proposed language in GP-11 would allow destruction of threatened or endangered species and their habitat on site, so long as the project is not “likely to jeopardize the continued existence” of the species, or does not “adversely modify” its “critical habitat.”  In other words, the activity may destroy the species and its habitat on site, so long as this destruction does not threaten the continued existence of the species as a whole.  This language violates state and federal law, and is inconsistent with PASPGP-2.



The Department’s proposed language may impermissibly allow for a project to “take” a threatened or endangered species so long as the project does not jeopardize the continued existence of these species.  A “take” is defined in § 3(18) of the ESA as any action to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”  The language in GP-11 is inconsistent with Section 9(a)(1)(B) of the ESA, which specifies that no person shall take a species within the United States.



Next, the language in Condition 9 of GP-11 fails to satisfy the requirements of the antidegradation regulations set forth in § 93.4c(a)(2).  That regulation provides that “[i]f the Department has confirmed the presence, critical habitat, or critical dependence of endangered or threatened Federal or Pennsylvania species in or on a surface water, the Department will ensure protection of the species and critical habitat”.  



Additionally, the language in GP-11 is inconsistent with the Statewide Programmatic General Permit (PASPGP-2), which provides that no activity is authorized that is “likely to, individually or cumulatively, adversely affect” threatened or endangered species or their critical habitat.  



In order to satisfy the requirements of state and federal law, and to be consistent with requirements in other general permits, DEP should insert language in GP-11 similar to Condition 5.k. of GP-7, coupled with the language of § 93.4c(a)(2), that provides that“[n]o activity is authorized under the permit which may adversely affect a threatened or endangered Federal or Pennsylvania species or its habitat”.



Additionally, the latter part of Paragraph 9 references PNDI as an informational source regarding the presence of endangered and threatened species and habitat, but does not require a PNDI search.  This language should be revised to require that a PNDI search be completed and attached to the registration form as part of the general permit registration process.  (18)


Response - 
Condition 9 has been modified to include much of the language provided by the USFWS and Army Corps of Engineers to satisfy ESA requirements.  GP-11 cannot be used if a Species of Special Concern would be affected.  DEP disagrees that GP-11 authorizes a take, only the USFWS can make that determination.  

205. Comment - 
We are still consulting with the Corps Districts and USFWS on coordination procedures that will insure an appropriate level of protection, while at the same time not imposing a substantial administrative burden on the regulatory agencies.  We are in receipt of copies of letters with substantive comments from the USFWS and the PFBC also responding to your October 20, 2003 letter requesting comments regarding the proposed GP-11.  We request that you consider their comments in future revisions the Draft GP-11.  Preliminarily, with regard to the bog turtle, we recommend that those activities that impact wetlands receive a PNDI review and a Phase I bog turtle review, and if there is potential habitat identified, they be forwarded to the USFWS.  (This is currently the procedure for #-permits that are processed as Category III under the PASPGP-2).  Other activities, such as culvert replacements, that do not impact wetlands should receive a PNDI review and be specially conditioned to insure protection of the species, as is currently the case with many of these projects.  The development of these conditions can be coordinated with the Corps and the USFWS.  The USFWS may also impose additional requirements through consultation and directly with the applicant under authority of Section 10 of the Endangered Species Act.  



With regards to Federally listed proposed or candidate mussels, we recommend that the same procedure be followed as is currently required for ESA coordination for other PASPGP-2 eligible projects.  (PASPGP-2. page 10.4.a):  “Activities or projects proposed in streams occupied by Federally listed, proposed or candidate mussels or fish as indicated below, or in Waters of the United States within 300 feet of these listed streams shall be sent to the US Fish and Wildlife Service (FWS) for review and comment.”  (22)


Response - 
This General Permit has been revised to ensure consistency with PASPGP-2 to meet both state and federal requirements regarding species of special concern. 

Condition 10 – Equipment

(Condition 11 in the Final Permit)

206. Comment - 
Heavy equipment is a vague term.  This needs to be changed to say “motorized vehicles or equipment.” (9)


Response - 
The General permit has revised as suggested.

207. Comment - 
The second sentence refers to “heavy equipment.”  Because this term can be interpreted in many different ways, the Service recommends that term “heavy” be clearly defined.  Any machinery or vehicles in a watercourse, stream, wetland or body of water should be viewed as “heavy” equipment.  (10)


Responses - 
The General Permit has been revised to state “motorized vehicles or equipment.”

Condition 12 – Aquatic Life Movements

(Condition 13 in the Final Permit)

208. Comment - 
Delete “substantially” for compatibility with the Fish and Boat Code Section 3509.  Obstructing Migration of Fish. (9)


Response - 
In order to ensure consistency with the Federal 404 Program and to facilitate processing under PASPGP-2, DEP has retained the language as proposed.

209. Comment - 
For bridge and culvert replacements on perennial streams, we recommend that the permittee be required to follow standard design criteria for fish passage established by PFBC and implemented by PennDOT (Culvert Designs for Fish Passage in Pennsylvania, by David E. Spotts, PFBC).  Those standard design criteria should be included in this section of the permit. (10)


Response - 
The conditions in the permit are based on the recommendations of the Pennsylvania Fish and Boat Commission.

210. Comment - 
Vague and ambiguous term - No regulated activity may “substantially disrupt” aquatic life (18)


Response - 
In order to ensure consistency with the Federal 404 Program and to facilitate processing under PASPGP-2, DEP has retained the language as proposed.

Condition 13 – Wild and Stocked Trout Waters

(Condition 14 in the Final Permit)

211. Comment - 
Wild and Stocked Trout Waters:  A telephone number or web site to find out if the stream is stocked/wild trout water should be included. (2)


Response - 
Address and telephone numbers are provided in Exhibit A.

212. Comment - 
The General Permit not to be used in “naturally reproducing wild trout streams”, as defined by the PA Fish and Boat Commission.  (6)


Response - 
Condition 13 requires time of year restrictions for streams with wild trout populations.

213. Comment - 
Is this a restriction only for maintenance as written literally or is it intended to apply to all proposed GP-11 activities? (8)


Response - 
The permit has been clarified to assure that all activities authorized by this permit are subject to the Wild and Stocked Trout time of year restrictions unless written approval is obtained from PFBC or PADEP. 

214. Comment - 
WILD AND STOCKED TROUT WATERS - Delete, per new section 2.I. (9)


Response - 
The time of year protections for wild and stocked trout waters are presented in condition 13.

215. Comment - 
Item 13 page 4 of the permit states that maintenance activities are prohibited during the specified times.  Could it then be assumed that a pipe or bridge replacement is permitted during those times.  Other GPs state the permit does not apply during those periods. (12)


Response - 
The permit has been clarified to assure that all activities authorized by this permit are subject to the Wild and Stocked Trout time of year restrictions unless written approval is obtained from PFBC or PADEP.

216. Comment - 
At least one DEP region is requiring much more restrictive construction dates in individual permits than the dates listed in GP-11.  The Pennsylvania Fish and Boat uses the dates currently listed in GP-11.  Dominion requests that the Department maintain the construction dates currently listed in the GP. (16)


Response - 
Time restrictions as proposed have been retained. 

217. Comment - 
Page 4, Condition 13 or add as new condition.  Suggest adding a “Notification” condition as per condition #19 of GP-7 for notification of the PA Fish and Boat Commission in advance of construction  (22)


Response - 
The permit has been modified to include PFBC notification 10 days prior to the start of the project.

Condition 14 – Waterfowl Breeding Areas

(Condition 15 in the Final Permit)

218. Comment - 
Vague and ambiguous term - Breeding areas for migratory waterfowl must be avoided to the “maximum extent practicable” (18)


Response - 
In order to ensure consistency with the Federal 404 program and facilitate this general permit’s authorization under PASPGP-2, the language has been retained as originally proposed.

Condition 15 – Suitable Material

(Condition 17 in Final Permit – Fill)

219. Comment - 
We recommend that the second sentence read: “Temporary fills for construction purposes (e.g., road embankments, equipment staging areas, etc.) shall consist of only clean rock material (without fine particulates or small-grained materials) to prevent the  introduction of sediment to water resources.”(10) (15)


Response - 
The permit has been clarified to include the “clean rock” revisions as suggested.

220. Comment - 
The meaning of “similar materials” should be clarified or deleted. (15)


Response - 
DEP has deleted “similar materials” as suggested.

221. Comment - 
Page 4, Condition 15.  Suggest that cofferdams and causeways be added to the list of temporary structures that shall be composed of clean rock.  Note:  There may be some instances where the internal portion of a temporary roadway or cause way will need to be dewatered (pumped) as part of the utility line construction.  This will impact the design and composition of the cause way material.  Causeway material should also be of suitable size to withstand expected high flows and overtopping.  (22)


Response - 
The permit has been modified to require temporary crossing be constructed in compliance with BDWM GP-8.

Condition 16 – Avoidance and Minimization 

(Part of Condition 7 D in the Final Permit)

222. Comment - 
Vague and ambiguous term - Discharges of dredged or fill material must be avoided to the “maximum extent practicable” (18)


Response - 
DEP disagrees that the term is vague and ambiguous.  This term is standard nomenclature that has been used throughout both the State and Federal Wetlands Protection Programs for over 20 years.

Condition 17 – Removal of Temporary Fills

(Condition 18 of the Final Permit)

223. Comment - 
Item 17 should indicate that, … the affected areas are returned to their pre-existing elevations and are stabilized in accord with the approved E&S Plan. (4) (11)(18)


Response - 
The revision as suggested has been made.

224. Comment - 
Although there is no indicated size limit for temporary impacts in wetlands, projects with combined permanent and temporary impacts over an acre will not be eligible for the PASPGP-2, when this GP is incorporated into the PASPGP-2.  Recommend that the registration form indicate the 1-acre PASPGP-2 limit, to promote minimization of impacts.  Also recommend putting the same or similar BMP condition for temporary fills as in the PASPGP-2 (Page 18 B.2.), which provide more detail concerning the management and removal of temporary fills.  (22)


Response - 
The project is ineligible for the PASPGP-2 if wetland impacts, both permanent and temporary, exceed one acre.  The registration form has been modified to include an area where the applicant lists the areal extent of both temporary and permanent wetland impacts.  Temporary wetland impacts must be restored to original grade and contour.  As of the date of this comment response document the Corps has not made a final decision of eligibility for PASPGP-2.

Condition 18 – Navigation

(Condition 19 in the Final Permit)

225. Comment - 
 “Navigation” should be reworded as follows: “No activity authorized by this permit shall hinder commercial or recreational navigation except as specifically described by the applicant in the permit registration.” (15)


Response - 
DEP has not modified the condition as suggested.

226. Comment - 
Do the regulated activities mentioned in this section apply to temporary or permanent?  For instance, it is often necessary to temporarily interrupt recreational navigation to construct a bridge, but there is no permanent impact.  (21)


Response - 
Temporary interruptions to recreational navigation for the repair, maintenance or replacement of an existing structure are not prohibited by the General Permit.

Condition 19 – Effective Time Period

(Condition 20 in the Final Permit)

227. Comment - 
Specific GP-11 authorizations for replacement should be limited to a period of no more than one year, coincident with the validity of a PNDI review.  (9)


Response - 
Once registered, a General Permit 11 is valid in perpetuity unless revoked by DEP.  To ensure the protection of endangered species, permit registrations must include a PNDI search receipt.  If authorized work is not performed following the first year of registration, permittees will be required to run a new PNDI search to ensure species of special concern are protected.  
Condition 20 – Submerged Lands of this Commonwealth

(Condition 21 in the Final Permit)

228. Comment - 
Because GP-11 will be used to permit maintenance for existing structures; it is likely that the required Submerged Lands License Agreements (SLLAs) will already be in place.  The language in this requirement should be modified to reflect that fact.  Dominion suggests that the Department consider publishing the list of submerged lands that require licenses.  This would enable applicants to review the list to determine applicability and provide information regarding existence of SLLAs with the registration form.  Providing this information would reduce the amount of time the Department must spend researching information about permits and reduce the chance for mistakes, confusion, and delays. (16)

Response - 
If a structure has an SLLA as part of an existing permit, the applicant will be asked to list the existing permit number on the GP-11 permit registration form.  This will allow DEP to cross-reference the existing permit with the SLLA and the new GP-11.

 

DEP’s Lists of Streams Subject to the Submerged Lands License Program can be obtained from the DEP Regional Office or local County Conservation District.  

Condition 24 – Inspection

(Condition 25 in the Final Permit)

229. Comment - 
“24a.” consistent with other GP’S, add:



PENNSYLVANIA FISH AND BOAT COMMISSION NOTIFICATION – The owner shall notify the Pennsylvania Fish and Boat Commission’s Regional Field Office Manager (See Exhibit A) responsible for the County where the activities are proposed ten days prior to start of construction.  Written notification is suggested.  The project site shall at all times be available for inspection by authorized officers and employees of the Pennsylvania Fish and Boat Commission. (9)


Response - 
The permit has been revised as suggested, and is now consistent with the other General Permits.

230. Comment - 
It appears that PFBC has been omitted from this list of authorized inspectors.  We recommend that PFBC be included in the inspection process. (10)


Response - 
The permit has been revised as suggested, and PFBC is included in the inspection process.

Condition 25 – Activities Not in Accordance with the Terms or Conditions

(Condition 27 in Final Permit)

231. Comment - 
Since compliance would be otherwise assured only with inspections that don’t routinely happen, require post-construction notification with photographs similar to the PASPG-2 Permit Compliance, Self-Certification process, at least for replacements. (9) (10)


Response - 
The mid-term PASPGP-2 monitoring report indicates the rate of return for self-certification forms is 6.3%.  DEP does not believe that this is an effective means of tracking compliance.  

Condition 26 – Structure Removal

(Condition 28 in Final Permit)

232. Comment - 
STRUCTURE REMOVAL – The owner shall remove all or any portion of this project upon written notification to the owner by the Department in the event the project is causing an adverse impact on public health, safety or the environment, or in any other manner violates the condition of this General Permit or Chapter 105 Rules and Regulations.



As noted previously, the Department cannot order NS to remove a railroad bridge or culvert.  Under federal law, only the STB has that authority. (17)


Response - 
The permit has been modified as suggested.

Condition 27 – Property Rights

(Condition 29 in Final Permit)

233. Comment - 
The Department should amend the Property Rights Language in Condition 27 to be Consistent with other General Permits and Condition 24.



In other general permits, such as GP-7 (Condition 17), DEP has language in place providing that “[t]he general permit does not convey any property rights, either in real estate or material, or any exclusive privileges; nor does it authorize any injury to property or invasion of rights or any infringement of Federal, State or local laws or regulations”. In GP-11, on the other hand, Condition 27 includes language providing that the permit “does not authorize trespassing on private property”.  This new language seems to contradict the standard inspection language in Condition 24. Item 24 and/or Item 27 should be revised to distinguish between authorized inspections and unauthorized trespassing.  (4)(18)


Response - 
The permit has been revised as suggested.

Condition 28 – Water Quality Certification

(Condition 30 in Final Permit)

234. Comment - 
Is there an Environmental Assessment specific to GP-11? (9)


Response - 
This General Permit will be reviewed by DEP staff.  If a Regional Office, during the review, determines that a structure is inadequate or the plans require a more detailed review, the Regional Office will ask for additional information, revised plans, or require a DEP Chapter 105 individual permit application.  Environmental protection is provided by the terms and conditions of the permit by PNDI searches for species of special concern, time of year restrictions on wild and stocked trout waters, and the submission of and Erosion and Sediment Control Plan for review by DEP.

Condition 29 – Other Permits

(Condition 31 in Final Permit)

235. Comment - 
How does this proposed general permit coincide with the Corps’ PASPGP-2?  (21)


Response - 
The Corps has not made a determination of eligibility for PASPGP-2 at this time.

Exhibit A – Offices of the Pennsylvania Fish and Boat Commission

236. Comment - 
The Northcentral Region now includes Montour and Northumberland Counties, Southcentral also includes Northumberland County, and they both should be deleted from Northeast.  (9)


Response - 
Exhibit A has been revised as suggested.

237. Comment - 
Also, “Regional Supervisor” has been replaced with the title “Regional Manager”. (9)


Response - 
Exhibit A has been revised as suggested, and “Regional Supervisor” has been changed to “Regional Manager”.

Exhibit B – DEP Regional Offices and US Corp of Engineers District Offices

238. Comment - 
The note on Page 7 regarding sending to districts should be removed. (8)


Response - 
Exhibit B has been revised as suggested, and the note has been removed.

239. Comment - 
The “Note” referencing Conservation District delegation should be deleted or changed to exclude GP-11. (9) 


Response - 
Exhibit B has been revised as suggested, and the note referencing Conservation District delegation has been deleted.

240. Comment - 
Revise phone number for Baltimore District to 814-235-0570 and FAX: 814-235-0576.  (22)


Response - 
Exhibit B has been revised as suggested, and the telephone and FAX numbers have been changed.

Section C – Project Information

(This section is no longer on the Permit Registration Form)

241. Comment - 
In the registration forms, the tables in Sections C and G could be combined into a single table.  In addition, some of the titles seem to be misleading or overly restrictive.  For example, the following questions arise regarding Section G.  The prompts labeled “Utility Lines” and “Pipe/Utility” make the form difficult to use or confusing to use when listing work on multiple bridges, culverts, or channels.  Also in Section G, perhaps the column labeled “Township” should be labeled “Municipality.”  The meaning and use of the “Other” prompt needs to be clarified, or the prompt needs to be eliminated. (15)


Response - 
This section has been removed from the Permit Registration Form.

Section D – Compliance Review 

(Section E in Final Permit Registration Form)

242. Comment - 
The Department Fails to Require a Compliance History Review for Entities Proposing to Conduct Activities under GP-11 in Contravention of Department Regulations.



The regulation at § 105.442(a)(3) provides that DEP can issue a general permit only if the projects it authorizes comply with, inter alia,  “§§ 105.14-105.17 and 105.21”. Despite this regulatory requirement, DEP fails to require any compliance history submission or evaluation in GP-11.  Specifically, § 105.21(a)(5) requires DEP to make a finding that an applicant “has not been found in continuing violation of this title or other laws administered by the Department, the Fish Commission, or a river basin commission…”. Additionally, § 105.14(b)(6) requires that DEP, in making a determination of the impact of an activity, use factors including: “[c]ompliance by the dam, water obstruction or encroachment with applicable laws administered by the Department, the Fish Commission and river basin commissions…”.   



Not only does DEP not make the legally required determinations required above, but it also even fails to make such an evaluation, or even require an applicant to submit such information to the Department or a county conservation district for evaluation prior to approval of a permit for a proposed activity. 



DEP must include a requirement in GP-11 that it conducts an evaluation of an applicant’s compliance history prior to approving an activity proposed to be conducted under the permit.  To make this evaluation, the permit should also require that an applicant provide information on its compliance history to DEP.  (18)


Response - 
The registration form requires permit registrants to provide their compliance history.

243. Comment - 
We are not sure how we would correctly answer this question.  In our case, we would submit the GP registration form to the appropriate DEP regional office in advance of the actual selection of the contractor.  Additionally, we would need the approval from DEP before we could request bids on the project.  Therefore, we could only answer this question as it applies to the owner.  If environmental compliance issues have been a chronic problem for the roadway and bridge construction industry we would suggest meeting with ourselves, PennDOT and the representative of those industries to discuss how best to resolve this issue.  (21)


Response - 
The compliance section of the registration form is used to determine the compliance history of the permit registrant not the contractor.

Section E – Other Permits

(Section F in Final Permit Registration Form)

244. Comment - 
Section E on page 2 asks about other Chapter 105 permits but does not prescribe a course of action in the event other permits are need.  Why bother asking the question? (8)


Response - 
DEP asks this question to identify and eliminate piecemealing.  Piecemealing of larger projects to avoid comprehensive reviews is contrary to current DEP practice and federal requirements.  

245. Comment - 
It authorizes general permits for structures that were illegally constructed, and fails to require a compliance history evaluations of those seeking to conduct activities under the permit. (18)


Response - 
The intent of this General Permit is not to authorize illegal activities.  DEP acknowledges that some structures that have been in place for many years or decades may not be covered by an existing 105 permit.  However, the Department does not believe it is in the public’s interest to manage the maintenance and replacement activities for those existing facilities as violations or unpermitted illegal facilities.  Where a structure poses a threat to the public’s health, safety or the environment, DEP will use its compliance and enforcement tools as necessary.  The registration form requires permit registrants to provide their compliance history.

246. Comment - 
If other Chapter 105 permits would be required would this proposed GP be needed or are you referring to the use and registration of other general permits?  (21)


Response - 
DEP asks the question related to other Chapter 105 permits in order to eliminate piecemealing of larger projects into smaller segments as a way to avoid comprehensive reviews.  Piecemealing single and complete projects under general permits is contrary to DEP and federal program policies.  

.

Section G – Multiple Structures

(Sections D1 and D2 in the Final Permit Registration Form)

247. Comment - 
It is not clear how this section would be used for pipeline maintenance.  If it is a means to register all crossings for an existing structure (whether or not maintenance work is planned), then it would not be possible to indicate “Type of Activity” in advance unless the work is regularly planned and scheduled maintenance work.  Please clarify the anticipated use of this registration and how it would apply to permitting future maintenance work.  Additionally, there is not a place on the form to indicate wetland crossings.  (16)


Response - 
The registration form has been clarified to include wetland crossings.  The Registration form is designed to allow a permit registrant to register multiple projects in multiple locations provided that all the projects are in one County.  

248. Comment - 
As you may know, some bridges may actually be built over a stream that is also the county line, making the structures location in more than one county.  We would suggest changing the heading of “pipe/utility” to “structure/utility”.  Also, we suggest providing a column for the inclusion of the name of the appropriate USGS quad sheet.  (21)


Response - 
The registration form has been revised as suggested, and provides a place for the name of USGS Quadrangle Map.

249. Comment - 
The registration form, as presented allows for multiple projects in multiple locations.  It appears that you could register any and all projects including bridges and culverts.  This could get confusing for the agencies processing the permit. (12)


Response - 
DEP agrees that the registration form is designed to allow a permit registrant to register multiple projects in multiple locations provided that all the projects are in one County.  We disagree that the process will be confusing to DEP Regional Offices.

250. Comment - 
Throughout the application it is presented as a singular project with the exception of the multiple site page.  This language is confusing. (12)


Response - 
Applicants may register either one project or multiple projects (in one county) using one General Permit-11 and the Project Inventory Page.  The registration form has been revised to eliminate the confusion regarding multiple structures.

Section H – Registration Checklist

251. Comment - 
The permit should clarify whether or not photographs are desired.  If so, the permits should indicate what items should be included in the photographs, i.e. existing structure, upstream structure, downstream structure, stream channel, etc.  The registrations should include a section for photographs and the desired photographs should be listed in the checklist. (4) (9) (15) (20)


Response - 
The permit has been revised as suggested, and the registration checklist provides the necessary instructions regarding photographs.

252. Comment - 
Add:



Completed Single and Complete Project Questionnaire.



Bog Turtle Habitat Screening Form (where required). (9)


Response - 
The registration checklist has been revised, and the Bog Turtle Screening Form (where required) has been added.  The Single and Complete Project Questionnaire has not been added because a similar question is asked in Section G of the project registration form.

253. Comment - 
Clarify requirement for approved E&SC Plan, as specified in the Section H.  Registration Checklist. (9) (12)


Response - 
The registration form has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be available onsite and the BMPs approved in the plan must be implemented prior to, during, and after the activity.

254. Comment - 
In the checklist, does the applicant need to submit return receipts, or other evidence, that municipalities and counties have been notified? (15)


Response - 
The applicant is required to notify the county and municipality in accordance with Act 14.  DEP requires that the permit registrant indicate they have complied with the requirements of Act 14.  No return receipts are necessary.

255. Comment - 
The checklist should indicate that equivalent maps such as PENNDOT’s Type 3 and Type 10 maps are acceptable. (15)


Response - 
The registration form has been revised as suggested, and the registration checklist provides for suitable mapping with the project site identified.

256. Comment -
Why are wetland delineation data sheets required?  Wetland delineation information is currently provided for permits in various forms.  Field sketches are common for repair work.  There is no need to mandate the specific form of wetland information that must be provided. (16)


Response - 
The registration checklist has been revised, and DEP will accept wetland data forms, field notes, or photographs of wetland areas identified on the project area.

257. Comment - 
While sketch plans and cross-section drawings may be appropriate for new construction work, the use of these tools is not always appropriate for existing structures.  Engineering drawings are not needed for most repairs to an existing pipeline.  For existing pipelines, cross-sections are also irrelevant.  The requirement for sketch plans and cross-sections should be flexible and make sense for the type of maintenance work proposed.  Preparation of unnecessary drawings will only add delay to the application process. (16)


Response - 
DEP is not asking registrants to submit unnecessary drawings, and has provided the flexibility for submission of sketch plans for simple projects.  Engineering drawings for more detailed projects will be required where necessary to protect the public’s health and safety.

258. Comment - 
General Permit Registration form, Section H.  We would suggest changing “I (we) have notified the Municipality and County” to “Enclose evidence of the appropriate Municipal and County Act 14 notification.”  (21)


Response - 
The permit registrant is required to notify the county and municipality in accordance with Act 14.  DEP requires that the permit registrant indicate they have complied with the requirements of Act 14.

259. Comment - 
Recommend adding “Please submit” to the end of block 4.  (22)


Response - 
The registration checklist has been revised as suggested, and the words “please submit” have been added where appropriate.

260. Comment - 
Contrary to the body of the GP-11, the Registration Checklist in Section H indicates that the “approved” erosion and sediment control plan to be available on site.  For the reasons indicated above, we request deletion of the work “approved” from the checklist in Section H. (16)


Response - 
The General Permit has been clarified to require the submission of an Erosion and Sediment Control Plan prepared in accordance with DEP Chapter 102 regulations, for review by the DEP Regional Office.  The Erosion and Sediment Control Plan must be available onsite and the BMPs approved in the plan must be implemented prior to, during, and after the activity.

261. Comment - 
A check-off box for “Review and approval of Erosion & Sediment Control Plan by County Conservation District” should be added to the Registration Checklist.  (20)


Response - 
The registration form has been revised and includes a check box on the registration checklist to indicate that an Erosion and Sediment Control Plan developed in accordance with Chapter 102 has been included for review by the DEP Regional Soil and Waterway Section.

Sketch Plan

(Now called Drawings/Plans in the Final Permit Registration Form)

262. Comment - 
Add:



Map scale.



North arrow. (9)


Response - 
The registration form has been revised as suggested, and the sketch plan/engineering drawings are required to have a scale and a north arrow.

263. Comment - 
Recommend that the required ‘Sketch Plan’ depict the breakdown of temporary and permanent wetland impacts.  (22)


Response - 
The registration form has been revised as suggested and the sketch plan/engineering drawings require a depiction of both temporary and permanent wetland impacts and the total acreage of both.
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