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I. 
PURPOSE

This strategy describes the Commonwealth’s plan to control the water quality impacts from Pennsylvania agricultural operations including compliance with the concentrated animal feeding operation (CAFO) requirements of the federal Clean Water Act and the federal National Pollution Discharge Elimination System (NPDES) regulations.  The strategy integrates tools already in place to control excess nutrient runoff, including the Manure Management Manual, the Pennsylvania Technical Guide and regulations under the Nutrient Management Act, along with the Department’s CAFO permitting requirements.  The intent is to protect water quality, while recognizing  the needs of farmers to pursue production which is profitable, economically feasible, and based on sound technology and practical production techniques.

The Department of Environmental Protection (DEP) worked with the State Conservation Commission (SCC), the Department of Agriculture (PDA), county conservation districts, DEP’s Citizens Advisory Council, the Agriculture Advisory Board, the Pennsylvania Farm Bureau, Farmers Union and State Grange, Chesapeake Bay Foundation, Nutrient Management Advisory Board, Natural Resources Conservation Service, members of the General Assembly and others in developing this strategy.  This updated strategy and the revised Nutrient Management and CAFO regulations are designed to comply with EPA’s February 12, 2003 CAFO rule.


II.  BACKGROUND

When properly managed, manure is an important source of natural nutrients for agricultural crops. Properly applying manure to the land will not cause water quality problems.  Economies of scale and modern technology have led to the establishment of concentrated livestock and poultry operations, where animals are kept inside buildings or in confined feedlots.  This increased efficiency in livestock production is increasingly used by Pennsylvania’s agricultural industry to stay competitive at home, in America, and in global markets.  However, as the number and concentration of animals increases, the management of manure becomes more critical.  
Typically, manure is cleaned out of the livestock buildings or collected from feedlots and stored until it can be spread on farm fields, exported to other farmers, or composted.  Proper manure handling and storage are needed, as well as a plan identifying how and where the manure will be managed.  When manure is properly handled and storage facilities are properly designed, constructed and managed, and when manure is properly applied to the land, manure from CAFO operations is an important and environmentally safe source of nutrients and soil organic matter necessary for the production of food and fiber, and for sustaining good soil health. It also has potential for generating additional benefits (and income for farmers) through  energy production and alternative uses.

Proper facility designs and management practices are critical to the safe handling, storage, and use of manure.  A major concern with agricultural operations, especially larger ones, is the need for manure storage facilities. Standards for these facilities must ensure that they are structurally sound and do not leak into surface or ground water.  Also, consistent with Nutrient Management Act requirements, nutrients applied to fields must be consistent with crop needs.  Water quality impacts are to be addressed through proper conservation and nutrient application practices.    Manure and sediment contaminated runoff from barnyards and feeding areas must be properly controlled.

The following section describes the legal requirements used to address these and other risks posed by agricultural operations in Pennsylvania. The applicable regulations are found in several sections of the Pennsylvania Code, where different types of agricultural operations are addressed. Chapter 91 addresses all agricultural operations, and Chapter 92 contains provisions dealing with Concentrated Animal Feeding Operations (CAFOs) under the National Pollutant Discharge Elimination System (NPDES). Chapter 102 requires erosion and sedimentation control for plowing and tilling and other areas on agricultural operations where runoff could be contaminated by sediment and nutrients.  Chapter 83 addresses Concentrated Animal Operations (CAOs) under the Nutrient Management Act, and is administered by the State Conservation Commission.  Most of these chapters were revised in 2005 to enhance Pennsylvania’s regulatory framework, including changes needed to conform to the new federal CAFO regulations.

III. REGULATORY REQUIREMENTS
A.
Manure Storage Facilities (§91.36(a))

i. All agricultural operations that store manure

The Department’s regulations require agricultural operations to follow current engineering and agronomic practices to ensure that manure storage facilities prevent pollution of surface water and groundwater.  Criteria in the DEP Manure Management Manual, and the Pennsylvania Technical Guide of the Natural Resources Conservation Service can be used to plan, design, construct, operate and maintain manure storage facilities.   Farmers who do not intend to follow these criteria must obtain a Water Quality Management permit or department approval.  This provision has been in effect since March 17, 1990 and applies to any manure storage facility constructed after that date.  In addition, since January 29, 2000, the regulations have required that storage facilities must be designed to prevent discharges to surface waters during storm events less than a 25-year/24-hour storm.  Since November 2001, the criteria in the Manure Management Manual have  included that, for liquid or semi-solid manure storage facilities, the facilities be designed, construction overseen, and completion certified by a Pennsylvania registered Professional Engineer.   
ii. 
Permitting requirements for liquid and semi-solid facilities

a. Manure storage facilities constructed prior to January 29, 2000

Facilities that required a water quality management permit would be those on animal operations that had over 1,000 AEUs on or before January 29, 2000 and did not provide an engineer’s certification that the storage facilities were designed and constructed consistent with the Pennsylvania Technical Guide.   Also, as mentioned above, a Water Quality Management permit or department approval was required of farmers who built new or expanded existing storage facilities after March 17, 1990 and did not follow the criteria in the Pennsylvania Technical Guide and the Manure Management Manual. 

b. Manure storage facilities constructed after January 29, 2000 

In addition to the requirements cited above, a  Water Quality Management permit is required for any new or expanded manure storage facility at an agricultural operation with more than 1,000 AEUs. 

c. Manure storage facilities constructed after [effective date of the revised regulations]

The following requirements are in addition to the permit requirements in b., which remain applicable after [effective date of the revised regulations]:

A Water Quality Management permit is required for any new or expanded manure storage facility where the manure storage capacity exceeds 2.5 million gallons.  

A Water Quality Management permit is required for any new or expanded manure storage facility that is a pond, where the manure storage capacity exceeds 1.0 million gallons, if: 1) the nearest downgradient stream is classified as a Special Protection water; or 2) the nearest downgradient stream that has been assessed is impaired from nutrients from agricultural activities.

iii. 
Design Capacity 

Manure storage capacity, as defined in the regulations, includes the total volume in gallons of a manure storage facility, less any required freeboard, sufficient and available to contain all of the following: accumulated manure and agricultural process wastewater during the storage period; normal precipitation less evaporation on the surface of the facility; normal runoff during the storage period; the design storm precipitation and runoff (25 year or 100 year, as appropriate); and residual solids after liquids have been removed.  (Issue: the 100 year design storm thresholds was remanded to EPA for further justification at the Federal level.)
New or expanded CAFO operations that began operation after April 13, 2003 and include swine, poultry, or veal calves, must design, construct, operate and maintain the manure storage facilities that receive manure from these animals to prevent discharges to surface waters as a result of a storm event up to and including a 100-year/24-hour storm.

All other operations are required to design, construct, operate and maintain their manure storage facilities to prevent discharges to surface waters as a result of a storm event up to and including a 25-year/24-hour storm.

iv.
Freeboard 

If an operation exceeded 1,000 AEUs for the first time (new or expanded operation) after Jan. 29, 2000, it is required to provide a minimum 24-inch freeboard at all times for a liquid or semi-solid manure storage facility, except for enclosed facilities that are not exposed to rainfall, which must have a minimum freeboard of six inches.

For all other waste storage ponds, a minimum 12-inch freeboard must be provided.

For all other waste storage facilities that are not ponds, a minimum 6-inch freeboard must be provided.

v. Self-inspection and reporting

Although there are no regulatory requirements for periodic inspections or reports for non-permitted manure storage facilities, the owner/operator nevertheless remains responsible for ensuring that the minimum freeboard is maintained.  Also, as required in §91.33 of the DEP regulations, anyone who releases non-permitted pollutants into the waters of the Commonwealth (as in a failure, leak, or overflow of a manure storage facility) is required to immediately notify the Department by telephone of the location and nature of the release.  

In the case of CAOs and CAFOs that have manure storage facilities, §83.351(d) requires a written site specific contingency plan, addressing actions to be taken in the event of a manure leak or spill.  In the case of a spill, the operator is responsible for implementation of the plan.  

Water Quality Management CAFO Permits typically require the permittee to make periodic inspections at intervals sufficient to detect any impairment of the structural stability, adequate capacity, or other requisites and to take immediate steps to correct any such impairment.  The Department recommends inspections weekly and following measurable wet weather events.  Further, Preparedness, Prevention and Contingency Plans are required and they call for use of special care to prevent and react to accidental spills or discharges of any waste materials stored at this location

B.  
Land Application of Manure and Agricultural Process Wastewater (§91.36(b))

i.  Nutrient Management Planning Requirements for Non-CAFOs

A DEP permit or approval is required unless the operator follows current standards for nutrient management plan development and implementation, including soil and manure testing and calculation of proper levels and methods of nitrogen and phosphorus application. The Manure Management Manual for land application of manure and agricultural wastewater can be used to meet this requirement, as can application of animal manure in accordance with an approved nutrient management plan under Chapter 83, Subchapter D. 

ii. Nutrient Management Planning Requirements for CAFOs 

Since January 29, 2000, the Department’s regulations have required CAFOs to develop and implement a nutrient management plan meeting the current requirements of Chapter 83, Subchapter D.  This requirement continues.

iii.
Setbacks and Vegetated Buffers

a. After [effective date of the regulations], CAOs, and agricultural operations that import manure from either a CAO or a CAFO, shall not mechanically land apply manure within 100 feet of surface water, unless a vegetated buffer no less than 35 feet wide is used to prevent manure runoff into surface water.  This minimum requirement may be superceded by the same or more stringent regulations in Chapter 83, for CAOs and importers of CAO manure.

b. After [effective date of the regulations], CAFOs shall meet the setback requirements in §92.5a(e)(1)(i), as well as any stricter setbacks contained in the NMA regs.

iv.
Self-inspection and reporting

The owner/operator is responsible for ensuring that the manure management plan for the operation is properly implemented.  Except for CAOs and CAFOs, there are no regulatory requirements for periodic inspections or reports concerning the land application of manure and agricultural process wastewater. Also, as required in §91.33 of the DEP regulations, anyone who releases non-permitted pollutants into the waters of the Commonwealth (as from a malfunction of spreader equipment or other overapplication of manure) is required to immediately notify the Department by telephone of the location and nature of the release.  

In the case of CAO or CAFO, §83.342(b)(1)-(5) specifies the records that must be kept by the operator regarding land application of nutrients.  In the event of a non-permitted release into the waters of the Commonwealth, immediate notice to the Department and to the State Conservation Commission is required.  

C. Clean Streams Law (§91.36(c))

Any discharge of pollutants from agricultural operations to waters of the Commonwealth that is not authorized by regulation or a DEP issued permit or approval is unlawful and subject to enforcement action.  This includes pollutants originating on the operation and released to surface or groundwater directly, through natural or man-made conveyances (i.e. ditch, swale, pipe) or over/through the ground.  

This includes operations that meet the definition of either a medium or small CAFO under 40 CFR 122.23.  Such operations are considered to have illegal discharges that are subject to Clean Streams Law enforcement.

DEP may require an operation to develop and implement a Nutrient Management Act plan under Chapter 83, Subchapter D for abatement or prevention of the pollution.

D. Nutrient Management Act Requirements (§§83.261 – 83.381) 

(Note:  THIS SECTION WILL BE EXPANDED UPON FINAL APPROVAL OF THE NUTRIENT MANAGEMENT REGULATIONS!!)
i.    Regulated community

The Nutrient Management Act requires Nutrient Management Plans for concentrated animal operations (CAOs), which have animal densities exceeding 2,000 pounds of animal weight per acre of land available for manure spreading on an annualized basis.  It also includes planning requirements for volunteer animal operations (VAOs) to develop and implement nutrient management plans.

ii.  
Development and review of plans

The Nutrient Management Act requires plans to be developed by a nutrient management specialist certified by the Department of Agriculture. The Plans are reviewed by certified nutrient management plan reviewers employed by county conservation districts which may be delegated the responsibility for overseeing plan implementation, maintenance, record-keeping and compliance

iii. Plan elements

a.  
Description of the farm operation

b. Identification of the operator

c. Determination of available nutrients from all sources to be used on the land, nutrients needed by crops, and nutrient application rates and procedures  (Note:  An Environmental Hearing Board decision on May 12, 2004 established phosphorus, in addition to nitrogen, as nutrients that must be assessed.)

d. Adoption of Best Management Practices for manure management to protect surface and ground water including control measures around barnyard and feedlot areas and manure storage facilities based on standards in the "Pennsylvania Technical Guide"

e. Best management practices to control soil erosion and runoff to address critical runoff areas

f. Identification of alternative manure storage areas to be used in cases where normal manure handling procedures described in the plan cannot be followed

g. Written agreements with importers or brokers (related to the land application of manure), and nutrient balance sheets for importers

h. Plan implementation schedule

i. Certification statement signed by the operator to ensure the plan will be implemented

j. Each plan must be re-evaluated by a certified specialist at least once every three years

k. Exported manure requirements

iv. Plan implementation

Best management practices are to be implemented within 3 years of the development of a plan.  Several federal and state government funding programs are available to assist the farmer.
NOTE:  More detailed information is available on the Nutrient Management program at the following website:  http://panutrientmgmt.cas.psu.edu/

E. CAFOs (§92.5a.)

i. NPDES permit application deadlines

a. Prior deadlines

1.  May 18, 2001 for any CAFO (as defined on February 17, 2001 in §92.1) with greater than 1,000 AEUs existing on November 18, 2000 (excluding poultry operations with dry manure handling systems)

2.  February 28, 2002 for any other CAFO  (as defined on February 17, 2001 in §92.1) existing on November 18, 2000 (excluding poultry operations with dry manure handling systems)

3.   Prior to beginning operation for any new or expanded CAFO (as defined on February 17, 2001 in §92.1)  that began operation after November 18, 2000 and before [effective date of regulations].

b. Poultry operations with dry manure handling systems

1.   [Effective date of regulations plus six months] for poultry operations, which are CAFOs as defined and existing on [effective date of regulations], which have 500 or more AEUs. 

2.   [Effective date of regulations plus 15 months] for all other poultry operations, which are CAFOs as defined and existing on [effective date of regulations]. 

c. New or expanded operations and others

1. No later than 180 days before the operation commences or changes, for new or existing operations which will become  CAFOs as defined on [effective date of regulations in §92.1] after [effective date of regulations] due to changes in operations such as additional animals or loss of land suitable for manure application.  

2. [Effective date of regulations plus six months] for any other operation that became newly regulated as a CAFO as defined on [effective date of regulations in §92.1] for the first time due to the [effective date of the regulations] changes in the definition of a CAFO in §92.1.

Note:  In all cases above, it is assumed that operations that apply for permits will either receive a permit to operate a CAFO or make sure that their operation does not exceed any of the CAFO thresholds.

ii. NPDES permit application requirements

Note: This is not intended to be an all-inclusive list, but it does highlight the major requirements.  

a. A nutrient management plan meeting the requirements of Chapter 83, Subchapter D and approved by the County Conservation District or the State Conservation Commission must be provided.  The plan must include manure application setbacks, which must be the more stringent of (1) that in the CAFO reg (100 feet from the top of the bank of downgradient surface water, or a vegetated buffer of no less than 35 feet, where applications of manure, litter or process wastewater are prohibited, or (2) setbacks in Chapter 83.  The plan must also include a statement that manure that is stockpiled for 15 consecutive days or longer at the CAFO shall be under cover or otherwise stored to prevent discharge to surface water during a storm event up to and including the appropriate design storm for that type of operation pursuant to §91.36(a)(5).  The plan MAY include measures to be taken to prevent discharge to surface water from the storage of raw materials such as feed and supplies (see “f” below).

b. An erosion and sediment control plan for plowing and tilling at the CAFO that meets the requirements of Chapter 102 must be provided.

c. When required under §91.36(a), a water quality management permit, permit application, approval, or engineer’s certification must be provided.  As clarification, when the storage capacity at the CAFO is provided by a combination of existing and new facilities, an engineer’s certification will be required for the existing facility(ies) as a condition of issuing a water quality management permit for a new storage facility.  We are considering a requirement of engineer’s certification for ANY existing storage at an operation applying for a CAFO permit.   WE ARE LOOKING FOR INPUT FROM STAKEHOLDERS.  

d. A preparedness, prevention and contingency plan for pollutants related to the CAFO operation must be provided.  This plan will include measures to ensure that chemicals handled on-site are not disposed of in any manure agricultural process wastewater, or storm water storage or treatment system unless specifically designed to treat such chemicals.

e. A water quality management permit application as required by Chapters 91 and 92, when treatment facilities that would include a treated wastewater discharge are proposed.

f. Measures to be taken to prevent discharge to surface water from the storage of raw materials such as feed and supplies.  These measures may be included in the nutrient management plan.

iii. NPDES permit conditions

Note: This is not intended to be an all-inclusive list, but it does highlight the major conditions.  

a. CAFOs are required to comply with the Nutrient Management Plan, the Preparedness, Prevention and Contingency Plan and the Erosion and Sediment Control Plan for plowing and tilling operations.

b. Where applicable, CAFOs are required to obtain an NPDES permit for stormwater discharges associated with a construction activity meeting the requirements of Chapter 102.

c. CAFOs are required to comply with the Pennsylvania Domestic Animals Law, Pa. C.S.A. §§2301-2389.

d. CAFOs are required to comply with §91.36.

e. CAFOs will be required to keep certain records and submit reports as described in the permit.   Operators of CAFOs, like all other NPDES and water quality management permit holders, will be subject to self-inspection monitoring and record keeping as part of their NPDES and Water Quality Management Permits.  CAFOs with more than 1,000 AEUs are also required to submit self-inspection reports to the Department on a quarterly basis.

At a minimum, all CAFOs must submit a report annually which includes the following data:  

· Number and type of animals on the operation

· Estimated amount of total manure, litter, and process wastewater generated 

· Estimated amount of total manure, litter, and process wastewater exported by the operation

· Total number of acres for land application covered by the Act 6 nutrient management plan

· Total number of acres under control of the CAFO that were used for land application of manure, litter, and process wastewater

· Summary of all discharges from the production area, including date, time, and approximate volume

f. Where applicable, CAFOs are required to meet effluent limitations and other conditions including reporting as required under §92.2a and successor provisions to meet water quality standards, for treated wastewater discharges.

g. CAFOs are required to implement measures necessary to prevent discharge to surface water from storage of raw materials such as feed and supplies.  

IV. 
 CAFO PERMITTING

A.  
CAFO definition  
i. Federal regulatory changes

a. Under the 2003 Federal rule, EPA eliminated use of the “animal unit” as a criterion to define CAFOs.  Thus, no aggregation of various animal types is done when evaluating an agricultural operation for inclusion in the NPDES CAFO program at the federal level.  

b. This approach is then applied in a three-tiered system where the following categories of animal operations are CAFOs and must obtain a permit: (1) all operations exceeding the “large” threshold numbers, (2) operations exceeding the “medium” threshold numbers and having a discharge to surface waters, and (3) all other operations having a discharge that poses a threat of pollution as verified by EPA (or DEP).  For the “large” category, the rule allows an exception from permitting if the operation can prove that it has “no potential to discharge”.  (This particular provision of the regulations was vacated by the Second Circuit Court of Appeals, which ruled that operations MUST have a discharge in order to be required to apply for a permit.) 

c.
Also, the federal CAFO program was expanded to include a few new animal types: chicken operations with dry manure handling systems, swine nurseries (under 55 lbs.), heifer operations, and duck operations with dry manure handling systems.

ii. Pennsylvania approach 

a. Under this Strategy, Pennsylvania retains its basic approach of defining a CAFO by using the Animal Equivalent Unit, as defined in the Nutrient Management Act.  The main focus of the current structure will remain intact, with CAFOs being defined as either an agricultural operation with greater than 1,000 AEUs, a CAO (defined in the Nutrient Management Act) with more than 300 AEUs, or an operation that exceeds the federal large CAFO animal number threshold.   

b.   This approach will retain a system familiar to the industry, the department and Conservation Districts.  It recognizes the prevalence of mixed animal operations in Pennsylvania, which often have significant animal numbers when considered in the aggregate.  It will also continue use of Pennsylvania’s innovative and very effective regulatory system, which includes approvals of individual Nutrient Management Plans and public involvement in the development of those plans, as part of CAFO permitting.  

c.   Poultry operations that used dry manure handling systems were explicitly excluded from the federal regulations until 2003, and were excluded by policy in Pennsylvania.   As of [effective date of the revised regulations], they are now included in Pennsylvania’s CAFO program.  In addition, horse operations have not been included in Pennsylvania, but as of [effective date of the revised regulations] they are now included if they meet the revised CAFO criteria.

d.   The federally defined large CAFOs were included in the revised CAFO definition for consistency with the federal program.   This impacts a small number of operations that would not be captured under the AEU approach, and these operations can present environmental concerns.

   e.
Current requirements in the Clean Streams Law will remain in full force--all discharges of pollutants from agricultural operations are illegal unless authorized by regulations or a DEP permit.  



B. General NPDES Permit

i.   Coverage

a. 

This permit is required for agricultural operations with more than 1,000 AEUs (excluding poultry operations with dry manure handling systems) that were in operation on or before November 18, 2000.  On [effective date of regulations], this requirement is extended to “dry” poultry CAFOs and other newly covered federal large CAFOs with more than 1,000 AEUs in operation on or before [effective date].

b.
Since November 18, 2000, this permit has been required for any CAFO with less than 1,001 AEUs (excluding poultry operations with dry manure handling systems) that is not located in a special protection watershed.  On [effective date of regulations], this requirement is extended to “dry” poultry CAFOs and other newly covered federal large CAFOs with less than 1001 AEUs in operation on or before [effective date].

ii.
Fee

There is no fee associated with the general permit.

C. Individual NPDES Permit

i.    Coverage
a.
Since November 18, 2000, this permit has been required for any new or expanded agricultural operation with more than 1,000 AEUs, excluding poultry operations with dry manure handling systems.   As of [effective date of regulations], new or expanded dry manure poultry CAFOs having more than 1,000 AEUs must also apply for an individual NPDES permit.

b.
Since November 18, 2000, this permit has been required for any CAFO located in a special protection watershed, excluding poultry operations with dry manure handling systems.  As of [effective date of regulations], new or expanded dry manure poultry CAFOs and other newly covered federal large CAFOs located in a special protection watershed and having less than 1001 AEUs must also apply for an individual NPDES permit.

c.   This permit may be required for any CAFO located in watersheds or regions with documented nutrient or sediment related water quality impairments or risks (i.e., TMDL, limestone) where a general permit may not address watershed specific environmental concerns.   In making this determination, the nature and extent of the risk, based on the size, type, and location and management of the operation, will be considered.

d.   This permit is required for any CAFO having a treated wastewater discharge.

ii.
Fee

The fee for this permit is $500.

D. Public Participation

i. General permits

a. Notice of proposed statewide general permits will be published for comment in the Pennsylvania Bulletin and major newspapers of general circulation throughout the state by the DEP.  DEP will then publish the final version with responses to comments. 

b. For new or expanded operations, the applicant is required to publish Notice of Intent (NOI) to receive coverage under a CAFO NPDES General Permit in a newspaper of standard circulation in the area where the operation will be located.  DEP will not accept an application as complete without proof of the necessary publication.  This requirement does not apply to existing operations.

c. Notice of receipt of the NOI for coverage under the NPDES general permit for new operations will be published in the Pennsylvania Bulletin by DEP.  DEP will also publish notice of final action on these NOIs.

d. A public hearing or a public meeting may be held upon request.  All public comments will be considered and responded to before DEP takes final action on an application.

ii. Individual permits

a. For new or expanded operations, the applicant is required to publish notice of intention to apply for an NPDES Permit in a newspaper of standard circulation in the area where the operation will be located.  New operations are also required to notify appropriate municipalities.  DEP will not accept an application as complete without proof of the necessary publication and notification.  These requirements do not apply to existing operations.

b. For new CAFO operations after Jan. 16, 1998, notice of application for an individual permit will also be published in major newspapers of general circulation throughout the state by the DEP.

c. A public hearing or a public meeting may be held upon request.  All public comments will be considered and responded to before DEP takes final action on an application.

d. A public hearing is required for any CAFO permit proposed in an Exceptional Value watershed.  

e. Notification by the department to the municipality where the community is located, with a 30-day comment period, is required. 

f. Notice of the issuance of a draft individual permit will be published for comment in the Pennsylvania Bulletin and major newspapers of general circulation throughout the state by the DEP.  DEP will also publish notice of final action on individual permit requests. 

V. COMPLIANCE AND ENFORCEMENT

A.
Authority
The Pennsylvania Clean Streams Law provides the authority for DEP’s regulations (Chapters 91, 92 and 102) and for SCC’s regulations (Chapter 83) for agricultural operations.  The Clean Streams Law provides authority for DEP’s NPDES discharge permits and Water Quality Management (construction and operation) permits, as well as for requiring a nutrient management plan by an operation in violation of the law.  In addition to the federal Clean Water Act and the federal NPDES program regulations, DEP has enforcement authority to impose both civil and criminal penalties for violations of the Clean Streams Law.

Chapter 91 applies to all agricultural operations.  It authorizes manure handling, storage and land application that is in accordance with the Manure Management for Environmental Protection manual.  This manual references the PA Technical Guide for design and operation standards for Best Management Practices (BMP).  Consistent with the Chapter 91 regulations, it that all liquid or semi-solid manure storage facilities be designed, construction overseen and completion certified by a Pennsylvania registered professional engineer.  BMPs not included in the Manure Management Manual require approval or permit from DEP.  

Chapter 83 applies to Concentrated Animal Operations (CAOs) and Volunteer Animal Operations (VAOs). It establishes nutrient management planning and implementation requirements.  A CAO is an agricultural operation with eight or more animal equivalent units (AEUs) where the animal density exceeds two AEUs per acre on an annualized basis.  (An AEU is 1000 pounds live weight of livestock or poultry animals, regardless of the actual number of individual animals comprising the unit.)  A VAO is any operation not specifically required under the act or Chapter 83 to submit and implement a nutrient management plan meeting the criteria established in Chapter 83.  Nutrient management plans must be prepared by a nutrient management specialist certified by the Pennsylvania Department of Agriculture (PDA).  The appropriate county conservation district or the State Conservation Commission must approve the plan.  

Chapter 92 outlines the permitting requirements for CAFOs.  This includes the schedule for existing operations that are newly defined as CAFOs to obtain federal NPDES permit coverage.  New or expanding CAFOs must obtain applicable permits prior to initiating construction, expansion or operation.  An approved Act 6 Nutrient Management Plan is required as a component of the CAFO permit.  

Under Chapter 102, agricultural plowing and tilling of more than a 5000 square foot area requires development and implementation of a written Soil Erosion and Sediment Control Plan.  Other sources of erosion and sedimentation on agricultural operations must also be managed to meet requirements of the chapter.

Under this updated strategy, three types of facilities are defined as CAFOs in Pennsylvania.  The first category is any agricultural operation with 301 to 1000 AEUs that is a CAO.  The second category is any agricultural operation with more than 1000 AEUs.  The third category is any agricultural operation defined as a large CAFO under 40 CFR122.23.  A CAFO falls under the authority of the federal Clean Water Act and the National Pollutant Discharge Elimination System regulations.  All CAFOs in Pennsylvania must have and implement Chapter 83 Nutrient Management Plans and Chapter 102 Soil Erosion and Sediment Control Plans.  

B. 
Regulatory Awareness and Understanding

All of the conservation partners assist in notifying agricultural operations of their obligations under the various regulations.  Fact sheets, manuals, and other technical publications have been prepared and made available in hard copy and on the web.  Penn State has developed a one-stop website where a farmer can go to find a wealth of information (http://panutrientmgmt.cas.psu.edu/), including links for more detailed information at other sites.   Penn State’s cooperative extension service has also prepared and distributed pamphlets and publications that explain the current regulations.   At the local level, the county conservation districts (with support from the Natural Resources Conservation Service) play an essential role in educating farmers both about conservation and their regulatory obligations.   The Department of Agriculture, the State Conservation Commission, and the Department also conduct public meetings and workshops.  

C.
Research, Education, Technical Assistance, and Funding Sources 

i.    Research

The conservation partners provide support for the development and demonstration of technologies and processes to manage sediment and nutrient releases from agricultural operations.  Forums and other information exchange opportunities are planned, sponsored and encouraged to promote and share information on effective technologies.  Support and assistance is provided for research, pilot and demonstration of innovative technologies that have the greatest potential for effectiveness and acceptance.

ii.
Education

Education and outreach programs for farmers have been available for many years.  Nutrient management education programs have been provided through numerous state and local sources.   Field days, seminars, and other local events have been offered to demonstrate or explain various conservation practices or methods.  Conservation districts, supported by NRCS, have been and continue to be a primary provider of these services.  

iii.
Technical Assistance

Private consultants do most of the Chapter 83 nutrient management planning in Pennsylvania.  NRCS also provides nutrient management planning assistance in support of many of their financial assistance programs.  The Commonwealth provides state funding to conservation districts for technicians to write and review nutrient management plans.  This funding supports about 100 positions in the conservation districts.  

Chapter 83 nutrient management plans must be prepared and approved by certified nutrient management specialists.  The Pennsylvania Department of Agriculture (PDA) trains and tests private and public individuals for certification as plan writers and conservation district staff for certification as plan reviewers.

Penn State University offers producers and operators of intensive livestock production facilities certification through a course that includes environmental awareness, appropriate manure hauling and application techniques and a complete review of the Nutrient Management Act.  

Technical assistance for the design and construction oversight of best management practices is available to the farmer through a variety of sources in Pennsylvania.  These include engineers from NRCS area and district offices, a staff of engineers and technicians provided to the conservation districts with funding from the Chesapeake Bay and Growing Greener programs. 

iv.
Funding Sources

Several government funding sources are available to agricultural operators in Pennsylvania.  Under the Nutrient Management Act (Act 6 of 1993), the Plan Development Inventive Program provides funding for the development of Chapter 83 NMPs and the Nutrient Management Grant Program provides funding for the implementation of BMPs.  ,  The Agri-Link Program, also under the SCC, provides low interest loans for the implementation of BMPs.  Other state funds are available through the Growing Greener program and PennVest.  At the federal level, the primary source of funds comes from the Farm Bill program, which is administered by the U. S. Department of Agriculture’s Farm Services Agency and NRCS.  The Farm Bill includes a wide variety of conservation programs.  Other federal monies are made available through EPA’s Section 319 and Chesapeake Bay programs.  This matrix of funding opportunities is complicated.  Farmers can rely on conservation district staff to help them in explaining their options and seeking funds.   The above list, of course, is subject to change.

In addition, many local agencies and organizations provide assistance to help farmers install BMPs on their operations.  For example, Ducks Unlimited and the Chesapeake Bay Foundation have very successful stream bank fencing and riparian restoration programs available to farmers.

D.
Compliance Monitoring

Prior to adoption of the original NMA in 1993, and the development of the CAFO permitting program (see the following paragraphs for discussion), pollution incident reports and citizen complaints drove DEP’s compliance efforts on farms.   DEP has now assessed most of the Commonwealth’s watersheds, identifying the condition and the contributing sources of any impairment to water quality.    This information will be used to target compliance efforts at operations in watersheds where agriculture has contributed significantly to the impairment.  Thus, agriculturally impaired watersheds, pollution incident reports, and citizen complaints are the primary areas where DEP will focus it non-CAFO compliance efforts.  This applies to ANY agricultural operation in Pennsylvania, regardless of size.  

Under Pennsylvania’s Nutrient Management Act, all CAOs and VAOs must prepare and submit nutrient management plans for review and approval.  These plans are reviewed and updated by a certified nutrient management specialist every three years, or upon a significant change in the operation.  Depending on the scope of the change, the plan may require a formal amendment.  In addition, each conservation district inspects a percentage (need to check delegation agreement and provide specifics) of CAO operations annually for compliance with the approved plan. These inspections include a review of the plan, its implementation and required records of operation.

Under Pennsylvania’s NPDES CAFO permitting program, all CAFOs must implement a Chapter 83 NMP, and, thus, must undergo plan reviews and updates as discussed in the preceding paragraph.  If an operation is suspected of meeting the definition of a CAFO and does not have a permit, it is reported to DEP who then conducts a site visit.

In addition to this oversight, all CAFOs with individual permits are inspected at a minimum of once per year by DEP.  Inspections of other CAFOs are made on an as needed basis.  Other permitting requirements such as an erosion and sediment control plan or a stormwater permit may result in site visits and inspections of an operation.  Complaints and incident reports that involve actual or potential water quality problems also result in site visits and inspections.  

All CAFO operators are required to routinely conduct self-inspections of the facility.  DEP recommends monitoring weekly and after measurable precipitation events.  DEP may also require surface water monitoring to establish surface to ground water relationships.  An alternate self-inspection schedule could be required based on compliance actions.  Copies of the reports of these inspections are to be kept on file and available to DEP upon request.  Operators must immediately report to DEP any unauthorized releases of contaminants into the environment.  Significant CAFO compliance data is entered and tracked in Permit Compliance System (PCS).  Other CAFO related compliance actions are tracked through eFACTS.

E.
Handling Tips/Complaints

Agricultural pollution incident tips and complaints received by DEP are screened to determine the extent or threat of a water quality problem.  Complaints involving water quality problems, if significant and urgent, are investigated promptly by DEP.  Non-urgent water quality complaints are referred to the Pa Farm Bureau  regional Environmental Coordinator, in accordance with the Letter of Understanding dated February 19, 2002, between PFB and DEP (see attachment).   A county Environmental Coordinator investigates the complaint and, where applicable, helps the farmer find solutions.  A written report is prepared and submitted to DEP, who then responds to the person who made the complaint.  In addition, DEP has a Letter of Understanding with Penn Ag Industries Association dated August    , 2004.   Under this letter, PennAg will be informed by DEP of complaints regarding operations under contract with its members.  PennAg and its member businesses will assist in complaint response and compliance resolution efforts.  Both of these Letters of Understanding are intended to give farmers the opportunity to work with agricultural organizations to voluntarily address environmental concerns.   

Complaints that do not involve water quality are referred to the regional Environmental Coordinator of the PFB (for odor, dust and lawful burning or disposal of material) or the PDA (for flies, dead animals and milk house waste).  The conservation district is informed of these referrals, as appropriate.  The PFB Coordinator or the PDA follows up on the complaint.  The opportunity is used to identify and address other environmental concerns on these operations.   An investigation report is filed with DEP.  DEP then checks back with the original party that filed the report or complaint.  If the problem has not been satisfactorily resolved, additional action to resolve the problem may be taken by DEP.  

F. 
Enforcement Process

Initial DEP involvement is intended to encourage and assist the operator in achieving compliance voluntarily.  As outlined above, education, technical assistance and funding options are available to the farmer.  Failure to achieve compliance, however, leads to progressively stronger actions.  Notices of Violation, Enforcement Orders, and Consent Orders and Agreements may result, depending on the nature and scope of the violation and the cooperation of the operator.  DEP may also seek civil or criminal penalties, as provided under the Clean Streams Law, where necessary.   Every DEP permitting program is required to follow “Standards and Guidelines For Identifying, Tracking, and Resolving Violations” dated April 4, 2004.  This document can be found on the web at http://www.dep.state.pa.us/dep/deputate/polycomm/pressrel/2004/stdsandguidelines020404withlien.htm.   More specifically, guidance is being developed for the Water Quality program.  A draft of this guidance is currently out for public comment.  It can be found on the web at:  http://164.156.71.80/VWRQ.asp?docid=9586d8407c0e00000000009c0000009c  

i.   Compliance Notices

A compliance notice represents a written notification that violations have been identified. An inspection report is considered a ‘compliance notice’. In addition, a compliance notice may be sent the to the ‘violator/responsible person’ notifying them of a violation. This notice is for minor or less serious violations that are not identified below in Section “C”. A Compliance Notice may be sent at the inspectors or programs discretion. Compliance notices may be sent for any violation that was identified. These violations are not required to be entered into eFacts and may be tracked informally, since they are not the significant violations where an NOV must be sent. 

ii.   Notice of Violations (NOVs)

A complaint investigation may result in the issuance of a Notice of Violation (NOV) if there is a Clean Streams Law or CAFO permit violation.  The NOV includes a description of the violation(s), a request for submission of an action plan to address the violation(s) and a recommendation to work with the conservation district to develop the action plan.  An NOV will request a response in writing as to the cause of the violation(s), what steps will be taken to prevent future occurrences, and a schedule for corrections.  In all but the most severe cases, the operator is given 10 days to respond to DEP.  Depending on the compliance history of the operation and the extent of damages caused, the initial steps taken by DEP may include penalties and other enforcement actions.  

iii.
Consent Orders and Agreements (COAs) and Penalties

Failure to satisfy the obligations in the NOV could result in additional enforcement actions.  Depending on the severity of the discharge, the damage done, and the cooperation and history of the operator, a penalty may be assessed.  Most often an operator is asked to enter into a Consent Order and Agreement that details the corrective actions to be taken and the dates by which they must be completed.  Penalties are stipulated if these dates are missed.  DEP regional staff tracks compliance with the Consent Order and Agreement, conducts assessment conferences, and collects penalties.  Penalties may be paid in installments and Community Environmental Projects may be done in lieu of a portion of the penalty.  

Enforcement actions are coordinated with conservation districts if there are nutrient management concerns, their technical services are recommended, or their delegated programs are involved.  The SCC is consulted, if the farm operation is a CAO or VAO.  If there is stream damage or a fish kill, the Pennsylvania Fish and Boat Commission (PFBC) is notified.  Factual information about enforcement cases is also provided to the PFB Regional Environmental Coordinator.  Milk house waste management concerns are referred to PDA for technical assistance in resolving these problems and addressing any milk sanitation concerns.  DEP has the authority to take enforcement actions in response to milk house waste discharges to surface or ground water.  

G. 
Compliance Incentives

Under the Nutrient Management Act, properly trained and certified operators are allowed to develop nutrient management plans for their own operations – a feature that helps in gaining farmer compliance and acceptance.   Any operator who develops and implements a nutrient management plan under Act 6 receives limited liability protection.  As the Act states….”proper implementation of an approved plan will be given appropriate consideration as a mitigating factor in any civil action for penalties or damages alleged to have been caused by management or use of nutrients pursuant to the implementation”.  These operations also qualify for the preemptions from local ordinances provided in Act 6.  (NOTE: This statement may require revision!)   Most insurance providers and lending institutions condition their agreements on compliance with applicable requirements.  Since major integrators in Pennsylvania are familiar with the design of our nutrient management programs, most include compliance with applicable requirements in their contracts with operators.

To recognize and reward the “best” farms, the Pennsylvania Environmental Agricultural Conservation Certification of Excellence program (PEACCE) certification and award program was developed.  This program includes an environmental literacy/awareness course, an on-farm assessment, and an on-farm certification helping to promote and maintain good environmental practices.  After completing a three-county pilot, the program has been expanded statewide.  It is intended that these operations will serve as models for others, setting the standard for conservation practices on farms.

H. 
Clean Streams Law/Nutrient Management Act interaction

Water quality problems on agricultural operations may also be concerns under the Nutrient Management Act.  When DEP determines that a nutrient management plan will help to address the cause of a Clean Streams Law violation, a joint enforcement action may be taken with the State Conservation Commission.  In these cases a compliance plan under the Nutrient Management Act may be required.  When this is required, the plan is developed as directed by the Nutrient Management Act and submitted to DEP for review of water quality concerns.  If water quality issues are adequately addressed, the plan is then sent to the conservations district or the State Conservation Commission for review and approval under the Nutrient Management Act.  Joint enforcement actions segregate obligations and penalties under the Clean Streams Law and the Nutrient Management Act.  DEP has the lead on the Clean Streams Law violations and the Commission has the lead on the Nutrient Management Act violations. 

The State Conservation Commission and conservations districts may receive reports or discover water quality problems on agricultural operations while providing technical assistance to farmers or through performance of activities under the Nutrient Management Act program.  Reports of these problems and actions taken should be filed with DEP.  Additional compliance actions may be taken by DEP based on the nature and extent of the Clean Streams Law violations.  

Similarly, concerns under the Nutrient Management Act found during CAFO permitting and inspections are referred to and coordinated with the appropriate conservation district or the State Conservation Commission.  

VI. LAND USE

The state Clean Streams Law and the Nutrient Management Act authorize DEP, the Department of Agriculture and the State Conservation Commission to take steps to prevent water pollution from concentrated animal feeding operations.  These laws do not give those agencies the ability or legal responsibility to determine if these operations are an appropriate land development activity for any local community in the traditional sense of local zoning.

Acts 67 and 68 were signed into law on June 22, 2000.  They amend the Municipalities Planning Code to provide local governments with more tools to manage growth and development.  They also provide state agencies with additional legal authority to consider local zoning ordinances and comprehensive plans in making certain permit and funding decisions.  In implementing this law, DEP evaluated its permits and determined which ones would require consideration under Acts 67 and 68.  The NPDES CAFO Individual Permit and the Water Quality Management CAFO Manure Storage Facility Permit both require consideration.  It was determined that most general permits, including the CAFO NPDES PAG-12, will not be subject to land use reviews under Acts 67 and 68.  

DEP can only base a permit decision on local land-use information in a municipality where the local government has adopted a joint zoning ordinance, or has adopted zoning ordinances as part of the implementation of a cooperative agreement; where both a county and a municipal or multi-municipal plan exist; where the county or municipality has enacted zoning ordinances; and where all three of these elements are generally consistent with each other.   In considering land use when reviewing CAFO Individual Permits and Water Quality Management Manure Storage Facility Permits, the Department’s March 6, 2004 policy will be followed.   

Where local land use conflicts arise, DEP can deny a permit or put special conditions on a permit (e.g., permit the activity subject to satisfaction of local ordinance requirements).  If local ordinances are not in place or are inconsistent, and conflicts have arisen, DEP will notify the Governor’s Center for Local Government Services.  The Center will offer technical and financial assistance to help address the conflicts.  The department may also determine that no conditions are needed, based on existing limitations on the authority of local governments to regulate agriculture found in the Municipalities Planning Code, the Nutrient Management Act and the “Right to Farm” law.

As mentioned above, CAFO NPDES general permits are not subject to land use reviews by the department under Acts 67 and 68.  However, agricultural operations often involve land use conflicts, and, where such conflicts exist, the applicant and the subject municipality may find it useful to involve the Governor’s Center for Local Government Services to help resolve differences.  DEP may also require, where appropriate, that a CAFO that has applied for coverage under a General Permit to instead seek an individual permit, which would result in  DEP land use review under Acts 67 and 68.  

Recent legislation added a new process for addressing these types of issues. Act 38 added a chapter which allows farmers to contest an ordinance thought to be overreaching by a municipality. That process involves the Attorney General and legal actions in Commonwealth Court. The department does not expect that this process will impact permit decisions.

VII. AIR QUALITY AND ODOR CONTROL

Atmospheric deposition is the largest source of nitrogen to surface water in Pennsylvania.  Twenty to forty percent of this nitrogen load is in the form of ammonia, primarily from agricultural sources.  Pennsylvania’s Air Pollution Control Act specifically exempts the production of agricultural commodities from DEP air quality regulation, unless regulation is required under the federal Clean Air Act.   Local governments can develop ordinances to address health and safety under various state laws, but that authority is subject to limitations under the Nutrient Management Act, the Pennsylvania “Right to Farm” law, and the Municipalities Planning Code.
Odor is one of the most controversial public concerns regarding CAFOs and other animal production facilities.  Odors may occur in animal production areas, where manure is stored or where manure is applied to crop fields.  Currently, there is no “one-size-fits all” solution to the problem.  Sound management is the key to minimizing the impact on neighboring areas.   Information regarding practices and methods can be found in many sources developed by the conservation partners in Pennsylvania.  These include supplements of the Manure Management Manual, the State Conservation Commission’s “Best Management Practices Manual for Pa. Livestock and Poultry Operations”, and Penn State’s “Odor Control for Animal Production Operations, G 79”.  
In addition, recent amendments to the Nutrient Management Act add odor management requirements for new operations. The SCC is expected to propose regulations implementing that requirement in 2006.

Federal and State environmental agencies are being urged to develop regulations to measure and set limits on odor emissions from agricultural operations.  To date, the scientific knowledge has not advanced to the point where EPA is ready to set standards.  However, that agency is funding research into the problem.   DEP encourages agricultural operations to implement management practices to reduce odor problems.  
Under §509 of Act 38 of 2005, odor management plans are to be required for the production areas of certain concentrated animal operations and concentrated animal feeding operations.  The plans are to be developed by certified odor management specialists and reviewed by the State Conservation Commission or the delegated conservation district.  This requirement will go into effect 90 days following the effective date of revised regulations promulgated under §504(1.1).

VIII.  ALTERNATIVE TECHNOLOGIES/GREEN ENERGY
As the size of animal production operations grows and lands available for manure application decrease, operators are starting to consider new and alternative methods for managing their manure.   To be viable, these methods must be economical for the producer.  In some cases, the limiting factor is the transportation cost from the production site to the processing or final user site.  

There are a great many options available for consideration.  One good source for a description of methods/technologies is the State Conservation Commission’s “Best Management Practices Manual for Pa. Livestock and Poultry Operations”.  Some of the alternatives include: composting, incineration, feed management, and manure treatment.  One alternative that is receiving increased attention is the generation of energy from methane produced by anaerobic digestion of manure.  This is often difficult to justify economically on Pennsylvania’s small farms; however, cooperatives are being considered and certain larger operations have been able to economically generate their own electricity.  As technology advances, more options will be available for smaller operations.

DEP encourages the development of alternative and innovative solutions to nutrient management problems.  The revised regulations will allow CAFO permits to accommodate certain technologies. In addition, incentive grants are occasionally offered to assist operators in developing new solutions.  
IX.
NUTRIENT TRADING

Because of costs and limits of treatment technology to minimize or eliminate water and air pollution, interest in the concept of pollutant trading is growing.  Trading is a market-based approach to reducing pollution and meeting air and water quality requirements.  It can supplement traditional regulatory approaches.  Through trading one pollutant discharger is able to purchase credits to meet discharge reduction loads from another discharger who accomplishes equivalent reductions for less cost.  For example, a municipal wastewater treatment plant operator may purchase easements for stream buffers from a farmer to reduce agricultural nutrient runoff.  The cost would be less than that needed to install and operate advanced treatment to remove nutrients from the municipal wastewater.  Because nitrogen, phosphorus and sediment are logical pollutants for trading, CAFO operators and farmers in general could be important sources of pollutant credits.  Given the volume of nutrients managed by CAFO operators, they are likely candidates to participate in and benefit from future trading programs.   DEP is supportive of this market-based approach and is in the process of developing a trading program.  When a program is ready to be implemented, we will apprise potential traders, including the agricultural community. NPDES permits can be used to formalize trades that meet regulatory requirements.  
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