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SUMMARY





Bonding, Civil Penalties and areas Unsuitable for Mining


25 PA Code Chapter 86


Surface and Underground Coal Mining: General











The Department proposes amending provisions in Chapter 86 dealing with definitions, designation of areas unsuitable for mining, bonding and civil penalties.  The sections of Chapter 86 being amended were found, through the Regulatory Basics Initiative, to contain requirements which are more stringent than federal law.  The proposed changes will make these specific regulations equivalent to their federal counterparts.





§ 86.1 Definitions





The definition of “related party” is revised to exclude persons who are not included in the definition of “owned or controlled or owns or controls” based on percentage of ownership.  Pennsylvania’s definition of owned or controlled or owns or controls is revised to refer to the federal criteria on percentage of ownership.





A definition of “willful violation” is added to make Pennsylvania’s regulations comparable to the federal language.





§ 86.124(a) (g) Areas unsuitable for mining





The procedures for petitioning an area to be designated unsuitable for mining will be revised to allow the Department discretion on whether to process a petition received after the first public notice of a permit application on the same area.  The same change also narrows the time period in which submission of a petition will block issuance of a permit.





§ 86.152, 86.156, 86.160, 86.171(d) and 86.182 Bonding





The proposed changes in the requirements for bonding will provide notice to the operator and surety of a proposed bond adjustment, allow the use of self-bonds in combination with other types of bonds, limit the reasons the Department may delay bond release inspections to weather conditions, and require notifying the permittee and surety of an intent to forfeit bonds and the conditions under which forfeiture can be avoided.





§ 86.193, 86.194 (a) and (b), and 86.195 Civil penalty assessments





Sections of the regulations concerning the calculation of civil penalties will be revised by increasing the dollar amount at which a civil penalty becomes mandatory, eliminating certain mandatory civil penalties, and decreasing the dollar amounts assessed for various factors including seriousness, expanding the range of doller amounts assessed for negligence, requiring a credit for rapid speed of compliance, clarifying language dealing with cost to the Commonwealth, reducing the review period on previous violations to one year, preserving the Department’s authority to assess up to the statutory maximum for a violation, and allowing the Department to revise a civil penalty for exceptional factors. The requirements for civil penalties against corporate officers will be revised to provide for a stay and withdrawal of individual civil penalties under certain conditions.





§§ 86.201 and 86.202 Procedures for assessing civil penalties





Section 86.201 dealing with procedures for assessing civil penalties will be revised to allow operators to submit additional information concerning a violation and to restrict the use of certain evidence in formal appeals.  The title of 86.202 is changed to clearly denote that this section identifies the circumstances under which an assessment becomes a final action of the Department.
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Pennsylvania Code





Title 25  Environmental Resources





Part I  Department of Environmental Protection





Subpart C  Protection of Natural Resources





Article I  Land Resources





Chapter 86  Surface and Underground Mining of Coal: General











Subchapter A.  General Provisions





§ 86.1. Definitions.





The following words and terms, when used in this chapter, have the following meanings, unless the context clearly indicates otherwise:





* * * * *





Owned or controlled or owns or controls � One or a combination of the relationships specified in subparagraphs (i)�(iv):





(i)	Being a permittee of a coal mining activity.





(ii)	Based on instruments of ownership or voting securities, owning of record in excess of 50% of an entity.





(iii)	The following relationships are presumed to constitute ownership or control unless a person can demonstrate that the person subject to the presumption does not in fact have the authority directly or indirectly to determine the manner in which the relevant coal mining activity is conducted:





(A)	Being an officer or director of an entity.





(B)	Being the operator or contractor of a coal mining activity.





�
(C)Having the ability to commit the financial or real property assets or working resources of an entity.





(D)	Being a general partner in a partnership.





(E)	Based on the instruments of ownership or the voting securities of a corporate entity, owning of record [10�50%] A PERCENTAGE of the entity[.]  AS ESTABLISHED IN THE DEFINITION OF OWNED OR CONTROLLED AND OWNS OR CONTROLS IN 30 C.F.R. CHAPTER VII, SUBCHAPTER G, SECTION 773.5 (RELATING TO DEFINITIONS).





(F)	Owning or  controlling coal to be mined by another person under a lease, sublease or other contract and having the right to receive the coal after mining or having authority to determine the manner in which that person or another person conducts a coal mining activity.





(iv)	Having another relationship which gives one person authority directly or indirectly to determine the manner in which an applicant, an operator or other entity conducts coal mining activities.





* * * * *





Related party - A partner, associate, officer, director, shareholder, parent corporation, subsidiary corporation, affiliate or persons under common control with the applicant, contractor or subcontractor.  THE TERM DOES NOT INCLUDE PERSONS WHO ARE EXCLUDED, BASED ON A PERCENTAGE OF OWNERSHIP, UNDER THE DEFINITION OF OWNED OR CONTROLLED OR OWNS OR CONTROLS.





* * * * *





WILLFUL VIOLATION -- AN ACT OR OMISSION WHICH VIOLATES THE ACTS, THIS CHAPTER, CHAPTERS 87, 88, 89 OR 90, OR ANY PERMIT CONDITIONS REQUIRED BY THE ACTS, THIS CHAPTER OR CHAPTERS 87, 88, 89 OR 90, COMMITTED BY A PERSON WHO INTENDS THE RESULT WHICH ACTUALLY OCCURS.





Subchapter D.  Areas Unsuitable for Mining





§ 86.124.  Procedures: initial processing, recordkeeping and notification requirements.





(a)	Within 30 days of receipt of a petition, the Department will notify the petitioner by certified mail whether or not the petition is complete as required by § 86.123 (relating to procedures: petitions).  If the 30-day requirement of this subsection cannot be met due to the staff limitations of the Department, the Department may process the petition[s] in accordance with the priority system authorized by subsection (b)(2). Within this 30-day period, the Department will also notify an applicant with pending surface mining permit applications in the area covered by the petition.





* * * * *





(6)	The Department [will not issue permits for surface mining activities in areas included within a] MAY DETERMINE NOT TO PROCESS ANY petition for a designation under § 86.122 (relating to criteria for designating lands as unsuitable) [if the petition is received by the Department prior to the close of the public comment period for the permit, unless the permit applicant establishes prior substantial legal and financial commitments in a surface mining operation within the proposed permit area.  A petition received after the close of the public comment period on a permit application relating to the same permit area will not prevent the Department from issuing a decision on that permit application.  For the purpose of this section, "close of the public comment period" means at the close of a public hearing held on the permit, or, if no hearing is held, at the close of the comment period following public notice of the permit application].  INSOFAR AS IT PERTAINS TO AN AREA FOR WHICH AN ADMINISTRATIVELY COMPLETE SURFACE MINING OPERATION PERMIT APPLICATION HAS BEEN FILED AND THE FIRST NEWSPAPER NOTICE HAS BEEN PUBLISHED.  Once a petition has been returned to the petitioner under this [subchapter,] SECTION the Department may proceed to issue a decision on a permit application received for mining in the area included within the petition.





* * * * *





Subchapter F.  Bonding and Insurance Requirements





§86.152.  Adjustments.





(a)	The Department may require a permittee to deposit additional bonding if the methods of mining or operation change, standards of reclamation change or the cost of reclamation, restoration or abatement work changes. This requirement shall only be binding upon the permittee and does not compel a third party, including surety companies, to provide additional bond coverage.





* * * * *





(d)	THE DEPARTMENT WILL NOTIFY THE PERMITTEE, THE SURETY AND ANY PERSON WITH A PROPERTY INTEREST IN COLLATERAL WHO HAS REQUESTED SUCH NOTIFICATION, OF ANY PROPOSED ADJUSTMENT TO THE BOND AMOUNT.  THE DEPARTMENT WILL ALSO PROVIDE THE PERMITTEE AN OPPORTUNITY FOR AN INFORMAL CONFERENCE ON THE ADJUSTMENT.





§86.156.  Form of the bond.





(a)	The Department will accept the following types of bonds:





(1)	A surety bond.





(2)	A collateral bond.





(3)	A SELF BOND





[(3)](4)	A combination [surety and collateral bond] OF BONDING INSTRUMENTS as provided in § 86.160 (relating to [surety/collateral] combination [bond] OF BONDING INSTRUMENTS), for coal surface mining activities.





[(4)](5)	A phased deposit of collateral bond as provided in § 86.161 (relating to phased deposits of collateral), for long-term mines, long-term facilities and coal refuse disposal activities.





[(5)](6)	Subsidence insurance as provided in § 86.162 (relating to subsidence insurance in lieu of bond), for risk of subsidence from bituminous underground mines.





* * * * *





§86.160.  [Surety/collateral] combination OF bondING INSTRUMENTS.





A permittee for a coal mining activities permit may post a combination of surety, [and] collateral AND SELF bonds for the permit. A bond instrument shall be construed as part of the bond for the entire permit.





§ 86.171. Procedures for seeking release of bond.





* * * * *





(d)	The Department will inspect and evaluate the reclamation work involved within 30 days after receiving a completed application for bond release, or as soon thereafter as [possible] WEATHER CONDITIONS PERMIT. The surface owner, agent or lessee shall be given notice of the inspection and may participate with the Department in making the bond release inspection.





* * * * *





§ 86.182. Procedures.





(a)	THE DEPARTMENT WILL:





(1)	SEND WRITTEN NOTIFICATION BY MAIL TO THE PERMITTEE, AND THE SURETY ON THE BOND OF THE DEPARTMENT'S INTENT TO FORFEIT THE BOND AND THE REASONS FOR THE FORFEITURE.





(2)	ADVISE THE PERMITTEE AND SURETY, IF APPLICABLE, OF THE CONDITIONS UNDER WHICH FORFEITURE MAY BE AVOIDED.  SUCH CONDITIONS MAY INCLUDE THE FOLLOWING:





(i)	AGREEMENT BY THE PERMITTEE OR ANOTHER PARTY TO PERFORM RECLAMATION OPERATIONS IN ACCORDANCE WITH A COMPLIANCE SCHEDULE WHICH MEETS THE CONDITIONS OF THE PERMIT, THE RECLAMATION PLAN, AND THE REGULATORY PROGRAM AND A DEMONSTRATION THAT SUCH PARTY HAS THE ABILITY TO SATISFY THE CONDITIONS; OR





(ii)	ALLOWING A SURETY TO COMPLETE THE RECLAMATION PLAN, IF THE SURETY CAN DEMONSTRATE AN ABILITY TO COMPLETE THE RECLAMATION IN ACCORDANCE WITH THE APPROVED RECLAMATION PLAN.  NO SURETY LIABILITY SHALL BE RELEASED UNTIL SUCCESSFUL COMPLETION OF ALL RECLAMATION UNDER THE TERMS OF THE PERMIT, INCLUDING APPLICABLE LIABILITY PERIODS OF § 86.151.





[(a)](b)	***





[(b)](c)	***





[(e)](d)	***





[(d)](e)	***





[(e)](f)	***





[(f)](g)	***





Subchapter G.  Civil Penalties for Coal Mining Activities





§ 86.193. Assessment of penalty.





(a)	The Department will assess a civil penalty for each violation which is included as a basis for a cessation order.





(b)	The Department will assess a civil penalty for each violation if the violation is assessable in an amount of [$1,000] $1,100 or more under the system for assessment described in § 86.194 (relating to system for assessment of penalties).





(c)	The Department may assess a penalty for each violation which is assessable in an amount less than [$1,000] $1,100 under the system for assessment described in § 86.194.





[(d)	When an operator conducts surface mining activities on an area for which the operator was not permitted to conduct the activities and in so doing violates § 86.102 (relating to areas where mining is prohibited or limited), the Department will assess a minimum civil penalty of $5,000. If a civil penalty is assessed under this subsection, the Department is not required to assess a civil penalty under subsections (e) and (f).





(e)	When an operator extracts coal or removes overburden or topsoil from an area for which the operator was not permitted to conduct these activities, the Department will assess a minimum civil penalty of $2,000 per acre. For purposes of this subsection, any part of an acre disturbed will be assessed the same as if the entire acre had been disturbed.





(f)	When an operator conducts surface mining activities other than those described in subsection (e) on an area for which the operator was not permitted to conduct the activities, the Department will assess a minimum civil penalty of $1,000 per acre. For purposes of this subsection, any part of an acre disturbed will be assessed the same as if the entire acre had been disturbed.





(g)	The Department will also calculate a civil penalty under § 86.194 for the violations described in subsections (d)-(f). The Department will assess a civil penalty under § 86.194 instead of the subsections for these violations only if a civil penalty calculated under § 86.194 is greater in amount than the civil penalty calculated under this section.]





§ 86.194. System for assessment of penalties.





(a)	The Department and, in event of appeal, the EHB, will use the system described in this section to determine the amount of the penalty and whether a mandatory penalty will be assessed as provided in § 86.193[(b)] (relating to assessment of penalty). Unless otherwise indicated in this section, the penalty may be set at any amount from zero through the maximum amount specified in this section.





(b)	Civil penalties will be assessed as follows:





(1)	Seriousness. Up to [the statutory maximum] $1,000 will be assessed based on the seriousness of the violation, including:





(i)	Damage or injury to the lands or to the waters of the Commonwealth or their uses.





(ii)	The cost of restoration.





(iii)	A hazard to the health or safety of the public.





(iv)	Property damage.





(v)	The interference with a person's right to the comfortable enjoyment of life or property.





(vi)	Other relevant factors.





(2)	Culpability. If the violation was caused, contributed to or allowed to continue due to negligence on the part of persons working on the exploration or surface mining site, a penalty of up to [$1,500] $240 will be assessed depending on the degree of negligence of the persons. If the violation was willful or the result of reckless conduct on the part of the person working on the exploration or surface mining site, a penalty of up to the statutory maximum but at least [$2,000] $250, will be assessed.





(3)	Speed of compliance. A [penalty will be assessed or a] credit WILL BE given of up to $1,000 based on the person's attempt to achieve rapid compliance after the person knew or should have known of the violation. If the violation is abated within the time period in an abatement order, a [penalty will not be assessed] CREDIT WILL NOT BE GIVEN under this paragraph[. Otherwise, a penalty will be assessed if the violation is not abated within a reasonable time. If] UNLESS the violation is abated in the shortest possible time,  IN WHICH CASE a credit of up to $1,000 will be given. The credit will be available to offset only civil penalties assessed for the specific violation at issue.





(4)	Cost to the Commonwealth. A penalty of up to the statutory maximum may be assessed based on the costs expended by the Commonwealth as a result of the violation. The costs may include[, without limitation]:





(i)	[The] administrative costs.





(ii)	Costs of inspection.





(iii)	Costs of the collection, transportation and analysis of samples.





(iv)	Costs of preventive or restorative measures taken to prevent or lessen the threat of damage to a property or environmental value, or to prevent or reduce injury to a person.





(5)	Savings to the violator. If the person who commits the violation gains economic benefit as a result of the violation, a penalty may be assessed in an amount equal to the savings up to the statutory maximum for each violation.





(6)	History of previous violations. In determining a penalty for a violation, the Department will consider previous violations of the applicable laws for which the same person or municipality has been found to have been responsible in a prior adjudicated proceeding, agreement, consent order or decree which became final within the previous [2-year] 1-YEAR period on the permit where the violation has occurred. The penalty otherwise assessable for each violation shall be increased by a factor of 5% for each previous violation. The total increase in assessment based on history of previous violation will not exceed $1,000.





(i)	A previous violation will not be counted if it is the subject of pending administrative or judicial review, or if the time to request the review or to appeal the administrative or judicial decision determining the previous violation has not expired.





(ii)	Each previous violation will be counted without regard to whether it led to a civil penalty assessment.





(7)	NOTHING IN THIS SUBSECTION SHALL OTHERWISE PRECLUDE THE DEPARTMENT FROM ASSESSING A PENALTY IN AN AMOUNT UP TO THE STATUTORY MAXIMUM.





* * * * *





(f)(i)	THE DEPARTMENT, UPON ITS OWN INITIATIVE OR UPON WRITTEN REQUEST RECEIVED WITHIN 15 DAYS OF ISSUANCE OF AN ORDER OR CESSATION ORDER, MAY REVISE A CIVIL PENALTY CALCULATED IN ACCORDANCE WITH THE DOLLAR LIMITS IN SUBSECTION (b), IF THE DEPARTMENT DETERMINES THAT, TAKING INTO ACCOUNT EXCEPTIONAL FACTORS PRESENT IN THE PARTICULAR CASE, THE CIVIL PENALTY IS DEMONSTRABLY UNJUST.  HOWEVER, THE DEPARTMENT SHALL NOT REDUCE THE CIVIL PENALTY ON THE BASIS OF AN ARGUMENT THAT A REDUCTION IN CIVIL PENALTY COULD BE USED TO ABATE VIOLATIONS OF THE ACTS, THESE REGULATIONS OR ANY CONDITION OF ANY PERMIT OR EXPLORATION APPROVAL.  THE BASIS FOR EVERY REVISION OF A CIVIL PENALTY SHALL BE FULLY EXPLAINED AND DOCUMENTED IN THE RECORDS OF THE CASE.





(ii)	IF THE DEPARTMENT REVISES THE CIVIL PENALTY, THE DEPARTMENT SHALL USE THE GENERAL CRITERIA IN SUBSECTION (b) TO DETERMINE THE APPROPRIATE CIVIL PENALTY.  WHEN THE DEPARTMENT HAS ELECTED TO REVISE A CIVIL PENALTY, THE DEPARTMENT SHALL GIVE A WRITTEN EXPLANATION OF THE BASIS FOR THE REVISED CIVIL PENALTY TO THE PERSON TO WHOM THE ORDER WAS ISSUED.





§ 86.195. Penalties against corporate officers.





(a)	The Department may assess a civil penalty against a corporate officer who participates in a violation or whose misconduct or intentional neglect causes or allows a violation.





* * * * *





(c)	WHERE THE DEPARTMENT AND THE PERMITTEE OR CORPORATE OFFICER HAVE AGREED IN WRITING ON A PLAN FOR THE ABATEMENT OF OR COMPLIANCE WITH THE FAILURE TO ABATE ORDER, THE CORPORATE OFFICER MAY POSTPONE PAYMENT UNTIL RECEIVING A DECISION UNDER § 86.203 (RELATING TO FINAL ASSESSMENT AND PAYMENT OF PENALTY), OR WRITTEN NOTICE THAT ABATEMENT OR COMPLIANCE IS SATISFACTORY AND THE PENALTY HAS BEEN WITHDRAWN.





PROCEDURES





§ 86.201. Procedures for assessment of civil penalties.





(a)	WITHIN 15 DAYS OF SERVICE OF A NOTICE OF VIOLATION OR ORDER, THE PERSON TO WHOM IT WAS ISSUED MAY SUBMIT WRITTEN INFORMATION ABOUT THE VIOLATION TO THE DEPARTMENT AND TO THE INSPECTOR WHO ISSUED THE ORDER.  THE DEPARTMENT SHALL CONSIDER ANY INFORMATION SO SUBMITTED IN DETERMINING THE FACTS SURROUNDING THE VIOLATION AND AMOUNT OF THE PENALTY.





[(a)](b)	***





[(b)](c)	***





[(c)](d)	***





[(d)](e)	***





(f)	AT FORMAL REVIEW PROCEEDINGS UNDER § 86.202 (RELATING TO FINAL ACTION) NO EVIDENCE AS TO STATEMENTS MADE OR EVIDENCE PRODUCED BY ONE PARTY AT A CONFERENCE SHALL BE INTRODUCED AS EVIDENCE BY ANOTHER PARTY OR TO IMPEACH A WITNESS.





[(e)](g)	***














§ 86.202. [Appeal procedures.] FINAL ACTION.





(a)	The person charged with the violation may contest the penalty assessment by filing an appeal with the EHB, including with the appeal an amount equal to the assessed penalty to be held in escrow as provided in subsection (b) within 30 days from receipt of the assessment or reassessment. Payment under this section shall be cash in the form of certified check, treasurer's check, bank check or cashier's check. In the alternative, a person may file with the appeal an appeal bond in the amount of the assessed civil penalty. The bond shall be executed by a surety who is licensed to do business in this Commonwealth and who is otherwise satisfactory to the Department.





(b)	The EHB will transfer the funds submitted under subsection (a) to the Office of the Comptroller of the Department which will hold them in escrow pending completion of the administrative and judicial review process, at which time it will disburse them as provided in § 86.203 (relating to final assessment and payment of penalty).





(c)	An appeal from a penalty assessment will not be deemed to be perfected unless a properly executed appeal bond or cash equal to the full amount of the assessed penalty is received by the EHB within 30 days of the appellant's receipt of the assessment or reassessment.





(d)	A person may challenge either the fact of the violation or the amount of the penalty once an appeal of that issue has been perfected. In either challenge, the appellant will be bound as to actions of the Department which have become final under section 4 of the Environmental Hearing Board Act (35 P.S. § 7514).  A final action includes a compliance order which has become final, even though the order addresses the same violation for which a civil penalty is assessed.











- � PAGE �1� -











