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TITLE 25. ENVIRONMENTAL PROTECTION 





PART I. DEPARTMENT OF ENVIRONMENTAL PROTECTION 





Subpart C. PROTECTION OF NATURAL RESOURCES 





ARTICLE I. LAND RESOURCES 





CHAPTER 86. SURFACE AND UNDERGROUND COAL MINING: GENERAL 





Subchapter A. GENERAL PROVISIONS 





§ 86.1. Definitions. 





The following words and terms, when used in this chapter, have the following meanings, unless the context clearly indicates otherwise: 





*    *    *    *    *





Owned or controlled [or] AND owns or controls one or a combination of the relationships specified in subparagraphs (i)-(iv): 





*    *    *    *    *





(iii)	The following relationships are presumed to constitute ownership or control unless a person can demonstrate that the person subject to the presumption does not in fact have the authority directly or indirectly to determine the manner in which the relevant coal mining activity is conducted: 





*    *    *    *    * 





(E)	Based on the instruments of ownership or the voting securities of a corporate entity, owning of record [10-50%] A PERCENTAGE of the entity AS ESTABLISHED IN THE DEFINITION OF "OWNED OR CONTROLLED AND OWNS OR CONTROLS" IN 30 CFR 773.5 (RELATING TO DEFINITIONS). 





*    *    *    *    *





Related party - A partner, associate, officer, director, shareholder, parent corporation, subsidiary corporation, affiliate or persons under common control with the applicant, contractor or subcontractor. THE TERM DOES NOT INCLUDE PERSONS WHO ARE EXCLUDED, BASED ON A PERCENTAGE OF OWNERSHIP, UNDER THE DEFINITION OF "OWNED OR CONTROLLED AND OWNS OR CONTROLS." 





*    *    *    *    * 





WILLFUL VIOLATION - AN ACT OR OMISSION WHICH VIOLATES THE ACTS, THIS CHAPTER, CHAPTER 87, 88, 89 OR 90, OR A PERMIT CONDITION REQUIRED BY THE ACTS, THIS CHAPTER OR CHAPTER 87, 88, 89 OR 90, COMMITTED BY A PERSON WHO INTENDS THE RESULT WHICH ACTUALLY OCCURS. 





�



Subchapter D. AREAS UNSUITABLE FOR MINING 





CRITERIA AND PROCEDURES FOR DESIGNATING AREAS AS UNSUITABLE FOR SURFACE MINING 





§ 86.124. Procedures: initial processing, recordkeeping and notification requirements. 





(a)	Within 30 days of receipt of a petition, the Department will notify the petitioner by certified mail whether or not the petition is complete as required by § 86.123 (relating to procedures: petitions). If the 30-day requirement of this subsection cannot be met due to the staff limitations of the Department, the Department may process the [petitions] PETITION in accordance with the priority system authorized by subsection (b)(2). Within this 30-day period, the Department will also notify an applicant with pending surface mining permit applications in the area covered by the petition. 





*    *    *    *    *





(6)	The Department [will not issue permits for surface mining activities in areas included within a] MAY DETERMINE NOT TO PROCESS ANY petition for a designation under § 86.122 (relating to criteria for designating lands as unsuitable) [if the petition is received by the Department prior to the close of the public comment period for the permit, unless the permit applicant establishes prior substantial legal and financial commitments in a surface mining operation within the proposed permit area. A petition received after the close of the public comment period on a permit application relating to the same permit area will not prevent the Department from issuing a decision on that permit application. For the purpose of this section, "close of the public comment period" means at the close of a public hearing held on the permit, or, if no hearing is held, at the close of the comment period following public notice of the permit application] INSOFAR AS IT PERTAINS TO AN AREA FOR WHICH AN ADMINISTRATIVELY COMPLETE SURFACE MINING OPERATION PERMIT APPLICATION HAS BEEN FILED AND THE FIRST NEWSPAPER NOTICE HAS BEEN PUBLISHED.  THE DEPARTMENT WILL PROVIDE WRITTEN NOTICE TO THE PETITIONER WITH A STATEMENT OF ITS FINDINGS. Once a petition has been returned to the petitioner under this [subchapter,] SECTION the Department may proceed to issue a decision on a permit application received for mining in the area included within the petition.


�



*    *    *    *    *





Subchapter F. BONDING AND INSURANCE REQUIREMENTS 





AMOUNT AND DURATION OF LIABILITY 





§ 86.152. Adjustments. 





(a)	The Department may require a permittee to deposit additional bonding if the methods of mining or operation change, standards of reclamation change or the cost of reclamation, restoration or abatement work changes. This requirement shall only be binding upon the permittee and does not compel a third party, including surety companies, to provide additional bond coverage. 





*    *    *    *    * 





(d)	THE DEPARTMENT WILL NOTIFY THE PERMITTEE, THE SURETY AND ANY PERSON WITH A PROPERTY INTEREST IN COLLATERAL WHO HAS REQUESTED THE NOTIFICATION, OF ANY PROPOSED ADJUSTMENT TO THE BOND AMOUNT. THE DEPARTMENT WILL ALSO PROVIDE THE PERMITTEE AN OPPORTUNITY FOR AN INFORMAL CONFERENCE ON THE ADJUSTMENT. 





(Departmental Note: Another rulemaking package containing a subsection (d) to § 86.152 was approved by the Board as final rulemaking on November 19, 1996. Therefore, the subsection (d) which appears above will be designated as subsection (e) when this proposal is adopted.) 





FORM, TERMS AND CONDITIONS OF BONDS AND INSURANCE 





§ 86.156. Form of the bond. 





(a)	The Department will accept the following types of bonds: 





*    *    *    *    * 





(3)	A SELF BOND. 





[(3)] (4)	A combination [surety and collateral bond] OF BONDING INSTRUMENTS as provided in § 86.160 (relating to [surety/collateral] combination [bond] OF BONDING INSTRUMENTS), for coal surface mining activities. 





[(4)] (5) *** 





[(5)] (6) *** 





*    *    *    *    *





§ 86.160. [Surety/collateral combination bond] COMBINATION OF BONDING INSTRUMENTS. 





A permittee for a coal mining activities permit may post a combination of surety, [and] collateral and SELF-bonds for the permit. A bond instrument shall be construed as part of the bond 


for the entire permit. 





RELEASE OF BONDS 





§ 86.171. Procedures for seeking release of bond. 





*    *    *    *    *





(d)	The Department will inspect and evaluate the reclamation work involved within 30 days after receiving a completed application for bond release, or as soon thereafter as [possible] WEATHER CONDITIONS PERMIT. The surface owner, agent or lessee shall be given notice of the inspection and may participate with the Department in making the bond release inspection. 





*    *    *    *    *





BOND FORFEITURE 





§ 86.182. Procedures. 





(a)	THE DEPARTMENT WILL[: 





(1)]	SEND WRITTEN NOTIFICATION BY MAIL TO THE PERMITTEE, AND THE SURETY ON THE BOND OF THE DEPARTMENT'S INTENT TO FORFEIT THE BOND AND THE REASONS FOR THE FORFEITURE. 





[(2)	ADVISE THE PERMITTEE AND SURETY, IF APPLICABLE, OF THE CONDITIONS UNDER WHICH FORFEITURE MAY BE AVOIDED. THESE CONDITIONS MAY INCLUDE EITHER OF THE FOLLOWING: 





(i)	AGREEMENT BY THE PERMITTEE OR ANOTHER PARTY TO PERFORM RECLAMATION OPERATIONS IN ACCORDANCE WITH A COMPLIANCE SCHEDULE WHICH MEETS THE CONDITIONS OF THE PERMIT, THE RECLAMATION PLAN, AND THE REGULATORY PROGRAM AND A DEMONSTRATION THAT THE PARTY HAS THE ABILITY TO SATISFY THE CONDITIONS. 





(ii)	ALLOWING A SURETY TO COMPLETE THE RECLAMATION PLAN, IF THE SURETY CAN DEMONSTRATE AN ABILITY TO COMPLETE THE RECLAMATION IN ACCORDANCE WITH THE APPROVED RECLAMATION PLAN. SURETY LIABILITY WILL NOT BE RELEASED UNTIL SUCCESSFUL COMPLETION OF RECLAMATION UNDER THE TERMS OF THE PERMIT, INCLUDING APPLICABLE LIABILITY PERIODS OF § 86.151 (RELATING TO PERIOD OF LIABILITY).]





[(a)] (b) *** 





[(b)] (c) ***





[(c)] (d) ***





[(d)] (e) ***





[(e)] (f) *** 





[(f)] (g) *** 


�



Subchapter G. CIVIL PENALTIES FOR COAL MINING ACTIVITIES 





GENERAL PROVISIONS 





§ 86.193. Assessment of penalty. 





*    *    *    *    *





(b)	The Department will assess a civil penalty for each violation if the violation is assessable in an amount of [$1,000] $1,100 or more under the system for assessment described in § 86.194 (relating to system for assessment of penalties). 





(c)	The Department may assess a penalty for each violation which is assessable in an amount less than [$1,000] $1,100 under the system for assessment described in § 86.194. 





[(d)	When an operator conducts surface mining activities on an area for which the operator was not permitted to conduct the activities and in so doing violates § 86.102 (relating to areas where mining is prohibited or limited), the Department will assess a minimum civil penalty of $5,000. If a civil penalty is assessed under this subsection, the Department is not required to assess a civil penalty under subsections (e) and (f). 





(e)	When an operator extracts coal or removes overburden or topsoil from an area for which the operator was not permitted to conduct these activities, the Department will assess a minimum civil penalty of $2,000 per acre. For purposes of this subsection, any part of an acre disturbed will be assessed the same as if the entire acre had been disturbed. 





(f)	When an operator conducts surface mining activities other than those described in subsection (e) on an area for which the operator was not permitted to conduct the activities, the Department will assess a minimum civil penalty of $1,000 per acre. For purposes of this subsection, any part of an acre disturbed will be assessed the same as if the entire acre had been disturbed. 





(g)	The Department will also calculate a civil penalty under § 86.194 for the violations described in subsections (d)-(f). The Department will assess a civil penalty under § 86.194 instead of the subsections for these violations only if a civil penalty calculated under § 86.194 is greater in amount than the civil penalty calculated under this section.] 





§ 86.194. System for assessment of penalties. 





(a)	The Department and, in event of appeal, the EHB, will use the system described in this section to determine the amount of the penalty and whether a mandatory penalty will be assessed as provided in § 86.193 [(b)] (relating to assessment of penalty). Unless otherwise indicated in this section, the penalty may be set at any amount from zero through the maximum amount specified in this section. 





(b)	Civil penalties will be assessed as follows: 





(1)	Seriousness. Up to [the statutory maximum] [$1,000] $3,000 will be assessed based on the seriousness of the violation, including: 





*    *    *    *    *





(vi)	[Other relevant factors] AN ADDITIONAL AMOUNT UP TO THE STATUTORY MAXIMUM MAY BE ASSESSED IN EXTRAORDINARY CIRCUMSTANCES. 





(2)	Culpability. If the violation was caused, contributed to or allowed to continue due to negligence on the part of persons working on the exploration or surface mining site, a penalty of up to [$1,500] [$240] $1,200 will be assessed depending on the degree of negligence of the persons. If the violation was willful or the result of reckless conduct on the part of the person working on the exploration or surface mining site, a penalty of up to the statutory maximum but at least [$2,000] [$250] $260, will be assessed. 





(3)	Speed of compliance. A [penalty will be assessed or a] credit WILL BE given of up to $1,000 based on the person's attempt to achieve rapid compliance after the person knew or should have known of the violation. If the violation is abated within the time period in an abatement order, a [penalty will not be assessed] CREDIT WILL NOT BE GIVEN under this paragraph [. Otherwise, a penalty will be assessed if the violation is not abated within a reasonable time. If] UNLESS the violation is abated in the shortest possible time, IN WHICH CASE a credit of up to $1,000 will be given. The credit will be available to offset only civil penalties assessed for the specific violation at issue. 





(4)	Cost to the Commonwealth. A penalty of up to the statutory maximum may be assessed based on the costs expended by the Commonwealth as a result of the violation. The costs may include [, without limitation]: 





(i)	[The administrative] ADMINISTRATIVE costs. 





*    *    *    *    *





(6)	History of previous violations. In determining a penalty for a violation, the Department will consider previous violations of the applicable laws for which the same person or municipality has been found to have been responsible in a prior adjudicated proceeding, agreement, consent order or decree which became final within the previous [2-year] 1-YEAR period on the permit where the violation has occurred. The penalty otherwise assessable for each violation shall be increased by a factor of 5% for each previous violation. The total increase in assessment based on history of previous violation will not exceed $1,000. 





*    *    *    *    *





(f)	REVISION OF CIVIL PENALTY. 





(1)	THE DEPARTMENT, UPON ITS OWN INITIATIVE OR UPON WRITTEN REQUEST RECEIVED WITHIN 15 DAYS OF ISSUANCE OF AN ORDER OR CESSATION ORDER, MAY REVISE A CIVIL PENALTY CALCULATED IN ACCORDANCE WITH THE DOLLAR LIMITS IN SUBSECTION (b), IF THE DEPARTMENT DETERMINES THAT, TAKING INTO ACCOUNT EXCEPTIONAL FACTORS PRESENT IN THE PARTICULAR CASE, THE CIVIL PENALTY IS DEMONSTRABLY UNJUST. THE DEPARTMENT WILL NOT REDUCE THE CIVIL PENALTY ON THE BASIS OF AN ARGUMENT THAT A REDUCTION IN CIVIL PENALTY COULD BE USED TO ABATE VIOLATIONS OF THE ACTS, THIS CHAPTER, CHAPTER 87, 88, 89 OR 90, OR A CONDITION OF A PERMIT OR EXPLORATION APPROVAL. THE BASIS FOR EVERY REVISION OF A CIVIL PENALTY SHALL BE FULLY EXPLAINED AND DOCUMENTED IN THE RECORDS OF THE CASE. 





(2)	IF THE DEPARTMENT REVISES THE CIVIL PENALTY, THE DEPARTMENT WILL USE THE GENERAL CRITERIA IN SUBSECTION (b) TO DETERMINE THE APPROPRIATE CIVIL PENALTY. WHEN THE DEPARTMENT HAS ELECTED TO REVISE A CIVIL PENALTY, THE DEPARTMENT WILL GIVE A WRITTEN EXPLANATION OF THE BASIS FOR THE REVISED CIVIL PENALTY TO THE PERSON TO WHOM THE ORDER WAS ISSUED. 





§ 86.195. Penalties against corporate officers. 





*    *    *    *    * 





(c)	WHEN THE DEPARTMENT AND THE PERMITTEE OR CORPORATE OFFICER HAVE AGREED IN WRITING ON A PLAN FOR THE ABATEMENT OF OR COMPLIANCE WITH THE FAILURE TO ABATE ORDER, THE CORPORATE OFFICER MAY POSTPONE PAYMENT UNTIL RECEIVING A DECISION UNDER § 86.203 (RELATING TO FINAL ASSESSMENT AND PAYMENT OF PENALTY), OR WRITTEN NOTICE THAT ABATEMENT OR COMPLIANCE IS SATISFACTORY AND THE PENALTY HAS BEEN WITHDRAWN. 





PROCEDURES 





§ 86.201. Procedures for assessment of civil penalties. 





(a)	WITHIN 15 DAYS OF SERVICE OF A NOTICE OF VIOLATION OR ORDER, THE PERSON TO WHOM IT WAS ISSUED MAY SUBMIT WRITTEN INFORMATION ABOUT THE VIOLATION TO THE DEPARTMENT AND TO THE INSPECTOR WHO ISSUED THE ORDER. THE DEPARTMENT WILL CONSIDER ANY INFORMATION SO SUBMITTED IN DETERMINING THE FACTS SURROUNDING THE VIOLATION AND AMOUNT OF THE PENALTY. 





[(a)] (b) *** 





[(b)] (c) *** 





[(c)] (d) *** 





[(d)] (e) *** 





(f)	AT FORMAL REVIEW PROCEEDINGS UNDER § 86.202 (RELATING TO FINAL ACTION) NO EVIDENCE AS TO STATEMENTS MADE OR EVIDENCE PRODUCED BY ONE PARTY AT A CONFERENCE SHALL BE INTRODUCED AS EVIDENCE BY ANOTHER PARTY OR TO IMPEACH A WITNESS. 





[(e)] (g) *** 





§ 86.202. [Appeal procedures] FINAL ACTION. 





*    *    *    *    *
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COMMENTS AND RESPONSES





General





1.	Comment:	OSM finds that these proposed regulations are consistent with and no less effective than Federal rules.  This finding is based on an informal review.  Formal review will occur after the Environmental Quality Board approves the regulations as final. (1)





Response:	No response required.  However, the Department has reevaluated the proposed changes to §86.194 relating to the system for assessing civil penalties.  The Department believes that, as originally proposed, the civil penalty amounts assessed for seriousness and culpability are not consistent with the OSM point system for assessing civil penalties.  OSM’s system assesses $20 per point up to 25 cumulative points.  Above 25 points, each additional point is assessed at $100.  These proposed regulations were based solely on $20 per point.  Since, within the context of these regulations, the dollar amount is a maximum limit, the regulations are revised and are based on OSM’s $100 dollar per point amount.





2.	Comment:	Proposed §82.124(a)(6) parallels the Federal regulation at 30 CFR 764.15(a)(6) concerning a determination not to process a petition with one exception.  The proposed regulation omits the provision which requires the Department to inform the petitioner of why the Department will not consider their petition.  (2)





Response:	Although the Department routinely provides notification to petitioners and intervenors concerning petition activities, the point is well made.  Language has been incorporated in §86.124(a)(6) to provide a written notice to the petitioner describing the Department’s findings.





3.	Comment:	Language should be added to §86.124(a)(6) which outlines the criteria DEP will use to determine whether a petition will be considered.  For example, if a petition duplicates the ongoing review of a mining permit application, the petitioners should direct their resources at the mining permit application.  (2)





Response:	The criteria for designation of lands as unsuitable for mining are found in 86.122.  The Department had previously considered amending the discretionary criteria contained in 86.122(b), to more clearly define how the Department would use its discretion in determining the merits of a petitioner’s allegations.  An informal review by the Federal Office of Surface Mining Reclamation and Enforcement, however, indicated that defining the circumstances under which the Department would consider a petition submitted under these criteria would be less inclusive and, therefore, more restrictive than Federal regulations.  Accordingly, the Department has made no change to the proposed language. It will consider the merit of a petitioner’s allegations on a case-by-case basis as intended by the Federal program.
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