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LISTING OF ABBREVIATIONS AND ACRONYMS USED








Board - The Environmental Quality Board





Department - The Department of Environmental Protection





EHB - The Environmental Hearing Board





IRRC - The Independent Regulatory Review Commission





MRAB - The Mining and Reclamation Advisory Board





OSM - The Federal Office of Surface Mining Reclamation and Enforcement, U.S. 			 Department of the Interior.





SMCRA - The Surface Mining Conservation and Reclamation Act.
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        Chapter 87. Surface Mining of Coal





        Chapter 88. Anthracite Coal











§§87.1 and 88.1  .  Definitions





Comment





Commentator 1 indicated they concur with the comments and recommendations of the MRAB as set forth in a December 13, 1996 letter from the Chairman of the MRAB to the Secretary of DEP.








Response





The December 13, 1996 MRAB letter contained recommendations based upon their review of the draft proposed rulemaking prior to Department submittal of the rulemaking to the Board for publishing as proposed rulemaking.  The letter included recommendations regarding the definitions of “water supply survey” and “De Minimis cost increase”.  The MRAB’s recommendation was addressed with appropriate changes to the definitions prior to Department submittal of the proposed rulemaking to the Board.  In essence, the commentator is concurring with the definitions as published in the May 3, 1997 Pennsylvania Bulletin.








Comment





Commentator 4 feels the definition of “water supply survey” is unclear because it references “reasonably available information” without providing any direction on what is considered “reasonably available”.  The commentator notes the Preamble to the rulemaking discusses interpretation of “reasonably available information” but the regulation does not define the term.  The commentator recommends including criteria in the regulation to improve clarity and provide guidance for determining whether information to be collected when conducting a water supply survey is reasonably available.


























Response





The term “reasonably available” was added to the definition of “water supply survey” at the recommendation of the MRAB.  In addition, commentator 1 indicated they concurred with the MRAB recommendation.  The Department agrees with commentator 4 that the regulation should provide some guidance as to what would be considered reasonably available information when conducting a water supply survey.  Additional 


language has been added to the definition of “water supply survey” in §§87.1 and 88.1 providing this guidance.











§§87.119 and 88.107 . Hydrologic balance: water rights and replacement.








§§87.119 (a)(1)(iii) and 88.107 (a)(1)(iii)





Comment





Commentator 4 makes reference to one of the criteria for a replacement water supply to be considered adequate is that the supply not require “excessive maintenance.”  The commentator indicates it is unclear what constitutes “excessive maintenance” and recommends defining “excessive maintenance” to improve the clarity of the regulation.





OSM feels that the requirement that the replacement water supply not require excessive maintenance is vague” and that this requirement may be inconsistent with the federal rule which requires that the replacement water supply be an equivalent water delivery system.








Response





Inclusion of this requirement in the regulations was the result of the Haydu EHB decision which found that a replacement water supply “must not require excessive maintenance.”  The court did not define what was excessive.  The Department has previously explored defining this term and has revisited it here at the suggestion of OSM.  Due to the variable factual situations encountered, we have found it to be impossible to develop a definition that would address all circumstances.  It is in the best interest of all parties to leave the term undefined and to apply a common sense approach.





In response to OSM, although provisions regarding excessive maintenance are not in the federal statutes the Department believes that the proposed regulation is as effective as federal requirements.
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§§87.119 (a)(3) and 88.107 (a)(3)





Comments





Commentator 4 makes reference to the requirement of §87.119 (a)(3) that restoration or replacement of an affected water supply may be waived upon approval by the Department.  The commentator indicates there are no provisions in SMCRA which address waivers and agree that a landowner may elect to negotiate an agreement with the surface mining operator in lieu of restoration or replacement of their water supply.  The commentator, however, disagrees with a requirement that water supply waiver agreements between two private parties must be approved by the Department and requests a citation for authority to require Department approval of waivers be provided.  It’s questioned what occurs when the Department disapproves a waiver.





With regard to the requirement in §87.119 (a)(3) that everyone who possesses an ownership interest in the water supply needs to sign the waiver, Commentator 4 questions whether “everyone who possesses an ownership interest” would include renters under lease or mortgage holders and requests the phrase be defined.





Commentator 1 indicated they concur with the comments and recommendations of the MRAB as set forth in a December 13, 1996 letter from the Chairman of the MRAB to the Secretary of the Department.  The commentator further notes that §87.119 (a)(3) should be amended by adding “and any of the requirements of §87.119 (a)(1)” after the words “affected water supply” to allow water supply owners to grant waivers of one or more of the requirements of §87.119 (a)(1) [relating to minimum requirements for restored or replacement water supplies to be determined to be adequate].  The commentator indicates §87.119 (a)(3), as written, could be construed to only allow complete waivers of the water supply replacement obligation.





Commentator 1 also indicated §87.119 (a)(3) should be revised to limit ownership interests to persons who own a water supply by owning the property on which it is located or by owning an easement that allows use of the water supply.  It’s indicated tenants should not be considered to have ownership interests because tenants change frequently and may not have any rights under their lease to object to a waiver by the owner of the property in question.
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Response





Regarding commentator 1 concurring with MRAB, the December 13, 1996 MRAB letter contained recommendations based upon their review of the draft proposed rulemaking prior to Department submittal of the rulemaking to the Board for publishing as proposed rulemaking.  The letter included a recommendation to include waiver provisions allowing an owner of a water supply to waive the requirements to replace a water supply.  The Board’s recommendation was addressed with the addition of §87.119 (a)(3) prior to submittal of the proposed rulemaking to the Board.  In essence, the commentator is concurring with the inclusion of a waiver provision as published in the May 3, 1997 Pennsylvania Bulletin.





Commentator 1 recommended that §87.119 (a)(3) be amended by adding “and any of the requirements of §87.119 (a)(1),” the Department agrees and has made that change as well adding paragraph (a)(2) [in addition to paragraph(a)(1)] for §§87.119 (a)(3) and 88.107 (a)(3).





Regarding commentator 4 disagreeing with the requirement that water supply waiver agreements between two private parties must be approved by the Department, the Department agrees and the language “upon approval of the Department” has been deleted from §§87.119 (a)(3) and 88.107 (a)(3).  The Department’s intent is not to approve an agreement between the parties, but to be informed that a solution acceptable to the owners of interest has been reached.  Four types of agreement forms have been developed.  These are: Consent to Increased Operation/Maintenance Costs; Consent to Lesser Supply; Abandonment of Water Supply because of Availability of Second Supply; and Abandonment of Water Supply because of Abandonment of Residence.  The waiver agreements do not require an explanation of the terms of agreement between the parties.  The forms specify what the owner is entitled to and requires information as to the nature of the replacement supply.  Language has been added to the regulation regarding the requirement to record the agreement in the county courthouse.  This has been past practice of the Department to require that waivers be recorded.





�
§§87.119 (b) and 88.107 (b)





Comment





Commentator 2 indicates the proposed changes are warranted and long overdue.  The existing regulations specify the presumption of liability applies to water supplies located within one thousand (1,000) linear feet of the boundaries of the surface mining permit without any regard for the actual area affected by mining at the time of the complaint.  As amended the bonded area physically affected by mining is the controlling factor, rather than the surface mining permit boundary.





The commentator indicates the Department has on staff the personnel and in most cases the information is contained in the permit application to evaluate water supply complaints on an individual basis.  Normally, water supply complaints are evaluated based on several common factors:





Proximity to the actual physical earth moving activities and the


      relationship of those activities to the “recharge area” of the water supply.





2)   The presence or lack thereof of groundwater encountered by the mining


      mining operation.





3)   The hydrologic relationship of the water supply to the disturbed area


      (upgradient or downgradient of mining).





The pre-mining quality and/or quantity of the water supply as outlined


      in the surface mining application.





The commentator notes that in each of the above referenced situations, the proposed revision will allow the Department to adequately address water supply complaints more efficiently and from the industry’s standpoint more fairly.








Response





The Department acknowledges the commentators support for the regulation as proposed.  The commentator indicates the existing regulations specify the requirements for presumption of liability applies to water supplies located within 1,000 linear feet (104.80 meters) of the boundaries of the surface mining permit.  The existing regulations do not specify this requirement.  An amendment to SMCRA (Act 173 of 1992) contained that requirement which was subsequently amended by the Legislature (Act 43 of 1996).  The language in the proposed rulemaking that presumption of liability “applies to water supplies within 1,000 linear feet (304.80 meters) of the areas bonded and affected by coal mining operations, areas of overburden removal and storage and support areas except for haul roads and access roads” is consistent with the current requirements of SMCRA.











§§87.119 (c) and (d) and 88.107 (c) and (d)





Comments





Commentator 4 questions why “water supply user” in §§87.119 (c)(1) and 88.107 (c)(1) was included as a party who could refuse access to property.  Furthermore, they question how the landowner, who could potentially lose the protection of the presumption of the operator’s liability, would be aware the “water supply user” had refused access to the property.  It’s noted by the commentator that SMCRA limits the parties to “the landowner or water supply company” and recommend the Board remove the phrase “water supply user” for consistency with SMCRA.





Commentator 4 indicates §§87.119 (c)(1) and (c)(5) and 88.107 (c)(1) and (c)(5) refer to surface mine operators or owners having “reasonable access” to conduct a water supply survey or determine the cause of pollution; however, the regulation does not address the meaning of “reasonable access“.  The commentator recommends the regulations include criteria which will outline what is “reasonable access”.








Response





The Department agrees and the language “water supply user” has been deleted from §§87.119 (c)(1) and 88.107 (c)(1).  In addition,  §§87.119 (d) and 88.107 (d) have been revised by adding language relating to ensuring that the landowner or water supply company be made aware that their refusal of access by a surface mine operator or mine owner to conduct a water supply survey could be used by the mine operator or mine owner to rebut a presumption of liability.





Regarding commentator 4 indicating §§87.119 (c)(1) and (c)(5) and 88.107 (c)(1) and (c)(5) should include criteria which will outline what is “reasonable access”, the word “reasonable” has been deleted from these sections to conform with the language of SMCRA.








§§87.119 (g) and 88.107 (g)





Comments





Commentator 1 indicates §87.119 (g) should be amended to delete the word “seek” from the language indicating a mine operator or owner be entitled to seek recovery of reasonable costs after providing a successful defense to a Department order to the presumption of liability.














Commentator 4 notes that §§87.119 (g) and 88.107 (g) provide a mine owner or operator who appeals a Department order and provides a successful defense to the presumptions of liability, is entitled to seek recovery of reasonable costs.  It’s further noted the mine owner or operator is entitled to recovery of costs only if the owner or operator “is not otherwise held responsible for the pollution or diminution”.  The commentator indicates §4.2 (f)(5) of SMCRA creates an absolute entitlement for a mine owner or operator to recovery of legal fees.  The commentator agrees with the Department that a mine owner or operator who is ultimately held responsible for contaminating a water supply should not be entitled to legal fees, however it’s believed that the Department can not incorporate the phrase “and not otherwise held responsible” in the regulations unless SMCRA is amended.  The commentator requests the Department cite its authority for including the phrase.








Response





The Department agrees with commentator 1 and has deleted the word “seek” from §87.119 (g) as well as §88.107 (g).





The provisions in §§87.119 (g) and 88.107 (g) which limit an operators recovery of costs and expenses are based on the same authority for the provision in §§87.119 (a)(3) and 88.107 (a)(3) which allows an operator to negotiate an agreement with the landowner in lieu of restoring or replacing the affected water supply (a waiver) as required by §4.2 (f)(1) of SMCRA.  The IRRC’s agreement that §87.119 (a) properly enables an operator to avoid the requirements of §4.2 (f)(1) is a recognition that §1917-20 of the Administrative Code is sufficient legal authority for §87.119 (a)(3).  The same principles and legal authority which underlie §87.119 (a)(3) also underlie §§87.119 (g) and 88.107 (g).








§§87.119 (i) and 88.107 (i)





Comment





Commentator 1 indicated they concur with the comments and recommendations of the MRAB as set forth in a December 13, 1996 letter from the Chairman of the MRAB to the Secretary of the Department.





























Response





The December 13, 1996 MRAB letter contained recommendation based upon their review of the draft proposed rulemaking prior to Department submittal of the rulemaking to the Board for publishing as proposed rulemaking.  The letter included a 


recommendation to insert the statutory provision that if a Department order to replace or 


restore a water supply is appealed it would not constitute a permit block.  The Department inserted the language prior to submittal of the proposed rulemaking to the Board.  In essence, the Commentator is concurring with this language as published in the May 3, 1997 Pennsylvania Bulletin.








Chapters 87 and 88 re:  Water Supply Protection/Replacement Rulemaking





Comment





Commentator 3 questions if the proposed rulemaking will eventually apply to noncoal (industrial minerals) surface mining activities in Pennsylvania.  The commentator indicated a major concern with respect to presumption of liability for water supplies within 1,000 feet (304.80 meters) if such requirements ultimately applied to noncoal (industrial mineral) mining.








Response





The changes being proposed are based upon amendments to SMCRA which applies to coal mining.  The Noncoal Surface Mining Conservation and Reclamation Act would have to have similar amendments and the 25 Pa. Code Chapter 77 regulation would need revised before these requirements would apply to noncoal (industrial mineral) mining.
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