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POLICY:  DEP will protect the Commonwealth’s primary agricultural land from irreversible conversion to uses that result in its loss as an environmental and essential food production resource.  DEP will not use Commonwealth funds and Commonwealth administered federal funds to encourage the conversion of primary agricultural land to other uses when feasible alternatives are available.  In the implementation of this policy, DEP will cooperate with the Bureau of Farmland Protection in the Department of Agriculture.





PURPOSE:  The purpose of this guidance is to provide direction to DEP staff for the execution of their duties and through the administration of DEP’s current programs and regulations:  1) to prevent the irreversible loss of primary agricultural land and 2) to administer DEP’s programs so that DEP funds or DEP-administered federal funds are not used to encourage the conversion of “primary agricultural land” to other uses when feasible alternatives are available.


 


APPLICABILITY:  DEP will apply this policy where it has regulatory and decision making discretion pursuant to legal authority and through the administration of all DEP programs and regulations.  This policy applies to DEP staff and to applicants for DEP permits and approvals.  Specifically, it applies to proposed projects which might impact primary agricultural land.  The programs that impact primary agricultural land and the nature of the interaction are detailed in the guidance.  





DISCLAIMER:  The policies and procedures outlined in this guidance are intended to supplement existing requirements.  Nothing in the policies or procedures shall affect regulatory requirements.





The policies and procedures herein are not an adjudication or a regulation.  There is no intent on the part of DEP to give the rules in these policies that weight or deference.  This document establishes the framework within which DEP will exercise its administrative discretion in the future.  DEP reserves the discretion to deviate from this policy statement if circumstances warrant.
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DEFINITIONS:





“Primary Agricultural Land” is:  1) Land in active agricultural use (not including the growing of timber); 2) Land devoted to active agricultural use the preceding three years; and 3) Land that falls into at least one of the following categories of agricultural land:  a)  Preserved Farmland,     b) Farmland in Agricultural Security Areas, c)  Farmland Enrolled in Act 319 of 1974, As Amended, (Clean and Green) or Act 515 of 1966, As Amended, d)  Farmland Planned for Agricultural Use and Subject to Effective Agricultural Zoning, e)  Land in Soil Capability Classes I, II, III & IV and Unique Farmland.





“Prime Farmland” (“Prime Agricultural Land”) is land which is defined by the U.S. Department of Agriculture’s Natural Resources Conservation Service at 7 CFR 657.5.  





“Preserved Farmland” is land:  1)  Restricted to agricultural use by an agricultural conservation easement that has been recorded in the appropriate county land records office or 2) Restricted to agricultural use by deed restrictions that have been imposed under the authority of Act 442 of 1968 and that have been recorded in the appropriate county land records office.





“Land Historically Used for Cropland” (where used by the Coal Mining Program) is land defined at 25 Pa. Code 86.1.





“Agricultural Land” (as used by the Nutrient Management Program) is land on which a food crop, a feed crop, a fiber crop, a silvicultural crop, or a horticultural crop is grown.  This includes range land and land used as pasture.





“Agricultural Security Area” is farmland approved as such by local governments according to the procedures in Act 43 of 1981.





“Easement” is an interest in land owned by another that entitles its holder to a specific limited use or enjoyment.  Specifically related to this guidance, such easements include:  1) Easements owned by the Commonwealth or a county under the authority of the Agricultural Area Security Law (Act 43 of 1981, as amended) and 2)  Easements owned by any other “qualified conservation organization,” as defined at Section 170 (h)(3) of the Internal Revenue Code.  Qualified conservation organizations can include private nonprofit land conservation organizations, in addition to local governments and state governments.





“Effective Agricultural Zoning” is a zoning ordinance adopted pursuant to the Municipalities Planning Code (Act 247 of 1968, as amended) that delineates an area of agriculturally valuable soils and existing farms.





“Land in Soil Capability Classes I, II, III & IV” is land as defined by the U.S. Department of Agriculture (USDA) Natural Resources Conservation Service (NRCS) and published as county soil surveys.


 


“Unique Farmland” as defined by the USDA NRCS is land other than prime farmland that is used for the production of specific high value food and fiber crops.  The USDA NRCS has established a mechanism under which Unique Farmland is identified and mapped by interested county committees.    





I.  	PRIORITY RANKING:





	A.  	Preserved Farmland will receive the highest priority.





	B.  	Farmland in Agricultural Security Areas will receive the second highest priority.





	C.  	Farmland Enrolled in Act 319 of 1974, As Amended, (Clean and Green) or Act 			515 of 1966, As Amended will receive the third highest priority.





	D.  	Farmland planned for agricultural use and subject to effective agricultural zoning 			will receive the fourth highest priority.





	E.  	Farmland with soil capability Classes I, II, III & IV and Unique Farmland will 			receive the fifth highest priority.





	F.  	Land Historically Used for Cropland will receive the sixth highest priority.





II.  	DEP ACTIONS THAT IMPACT PRIMARY AGRICULTURAL LAND





DEP programs, through their implementation of legislation, regulation and guidance can have an impact on farmland.  DEP conducted an inventory of the farmland interactions of all of its programs.  DEP asked each bureau to identify how its programs impact farmland.  DEP identifies the programs that impact primary agricultural land and the nature of the interaction here.





	A.  	BUREAU OF WATER QUALITY PROTECTION





The Sewage Facilities Planning Program (the “Act 537” Program):  The Bureau does have substantial impact on farmlands in respect to policy, planning and, especially in reference to Act 537, the Sewage Facilities Act.  DEP occasionally denies sewage facilities permits on the basis of prime farmland concerns.  DEP sewage facility planning module application review requires the applicant to identify any prime farmland concerns and rectify them with local authorities prior to the issuance of the planning module.  The local planning or zoning officials and the parties proposing the development must settle any land use problems.  





County and local governments have the lead in agricultural land protection through the Municipalities Planning Code (Act 247) where they derive comprehensive planning and zoning authority. The Agricultural Area Security Law (Act 43) and easement programs are other tools that citizens and local governments commonly use to protect agricultural land.





Previously, DEP had established consistency determination criteria for new land development planning that addressed (among other issues) prime farmland preservation issues.  DEP had provided such consideration during planning because the availability of public sewer and water lines increases the probability that an area will be developed further.  Recent amendments to the Sewage Facilities Act have shifted the responsibility for some Planning Module reviews from DEP to qualifying local agencies.  In addition, the amendments include an exemption from planning for certain new land developments; this provision could impact agricultural lands. 





Wetland and Waterway Encroachments:  The program’s Chapter 105 regulations incorporate prime farmland as a trigger in the environmental assessment process.  Specifically, this is useful in the selection of locations for replacement wetland sites.  In assessing the suitability of a replacement wetland site, the program’s policy is to keep such sites out of prime farmland when other alternatives exist.  Consistent with this policy, in certain cases, the program considers it preferable and environmentally beneficial to restore wetlands where someone has previously drained the land for agriculture even when the land is primary agricultural land.  Locating replacement wetlands on such drained land (because of the characteristics of the soil and the natural slope of the landscape) provides a reasonable chance to create a functioning wetland system when the hydrology is restored.  [In contrast, locating replacement wetlands on land that never was a wetland has less chance of success.]  Often when a landowner drains hydric soils and brings them into agricultural production, the drained area proves to be troublesome for farming activity and less productive.  The program should not prevent the landowner from choosing to restore the hydrology to the drained area.  The restoration of these areas often increases water quality by filtering sediments, nutrients and other runoff from adjacent farming activity.  The use of this farmland for the restoration of the original environmental resource is consistent with the intent to protect farmland.





DEP Representative on the Agricultural Land Condemnation Approval Board:  The Director of this Bureau, or his designee, serves as DEP’s representative on this Board and, therefore, has a vote when the Board considers approving agricultural lands for condemnation.  





DEP Representative on the Agricultural Land Preservation Board:  The Director of this Bureau, or his designee, serves as DEP’s representative on the Agricultural Land Preservation Board.  When the Board reviews an application for preservation status, it considers whether or not the farmer has a conservation plan and a nutrient management plan.





The Erosion and Sediment Pollution Control (ESPC) Program:  The program’s Chapter 102 regulations address earth moving activity on farmland by regulating agricultural plowing and tilling (conservation planning) and requiring an erosion and sedimentation control plan for all other earth moving activities.  In addition, non-agricultural projects disturbing five or more acres of land must be authorized by an National Pollution Discharge Elimination System (NPDES) stormwater discharge permit.





County conservation districts are delegated duties to implement both the Chapter 102 ESPC Program and the NPDES stormwater permitting program for construction activities.  Duties can include Erosion and Sedimentation Control Plan review, processing of NPDES permits, site inspections, complaint investigation and compliance/enforcement.





The following citations from other bureau narratives also apply to the ESPC program:





County and local governments have the lead in agricultural land protection  through the Municipalities Planning Code (Act 247) where they derive comprehensive planning and zoning authority.





Agricultural land preservation is not an explicit consideration listed in the program’s permit or plan review guidance.





The National Pollutant Discharge Elimination System (NPDES) Program:  The NPDES general permit and individual NPDES permits issued for specific construction activities alert permittees that they must comply with all other applicable laws and regulations, including any local zoning ordinances.





Chesapeake Bay Program:  The Chesapeake Bay program provides technical assistance and financial assistance to farmers to develop and carry out nutrient management plans, adopt field conservation practices, improve barnyard management, and install stream bank fencing.  The program is voluntary and is carried out at the local level by county conservation districts.  Plans are not required to consider agricultural land preservation.





The Nutrient Management Program:  The Nutrient Management Act program is administered by the State Conservation Commission, with staff support from the Bureau of Land and Water Conservation and the Department of Agriculture’s Bureau of Plant Industry.  The Act will require high-density livestock and poultry farms to develop and implement nutrient management plans.  Other farms may participate voluntarily.  The Act also provides for educational, technical assistance, and financial assistance programs.  Many county conservation districts will run the program locally through delegation agreements with the Commission.  The planning requirements do not expressly consider agricultural land preservation





	B.  	BUREAU OF WATER SUPPLY MANAGEMENT          





The Safe Drinking Water Program:  Potentially, the Safe Drinking Water Program can have an impact on farmland although this has not happened so far.





The wellhead protection section of the Safe Drinking Water regulations could impact farmland by requiring restricted use around a new water supply.  This would include storage of toxic substances and, possibly, the application of chemicals to the land.  These regulations might have additional impact because DEP is encouraging counties and municipalities to adopt local wellhead protection plans that could affect existing supplies.  





The Bureau is aware that farmlands may come into consideration when a municipality has to extend public sewer or water lines to a subdivision or to individuals with contaminated drinking water supplies.  Even though extending public water lines through agricultural land increases the likelihood of future development of that land, the protection of public health is a strong impetus for allowing the extension to happen.  Nevertheless, agricultural land preservation is not an explicit consideration listed in the Bureau’s permit review guidance for public water supplies.  In Pennsylvania, jurisdiction over land use decisions, such as new growth and the potential loss of land to development remains at the local government level.  





	C.  	BUREAU OF WATERWAYS ENGINEERING 





The Dam Safety Program:  When a dam is built, the potential to impact farmland exists.  The program’s regulations [Chapter 105, Section 14 (b)(3), (4), and (8)] address potential environmental effects of a dam project.  These sections require the Bureau to consider the effect of the proposed project on “the property or riparian rights of owners above, below or adjacent to the project” and “instream and downstream uses and other environmental factors.”  In addition, DEP may require the applicant “to submit data regarding estimated development potentials and municipal, county and regional planning related to the affected watershed.”





The Bureau uses its environmental impact evaluation to identify and address prime farmland issues.  Section 105.15 (b) states that DEP may require the submission of additional information regarding (1) “the potential impacts to the extent applicable of the proposed activity on...prime farmlands...”, (2) “Alternatives to the proposed action including alternative locations, routings or designs to avoid or reduce significant adverse environmental impacts.”, and (3) “Actions to be taken through design, location or operation of the proposed structure or other activities to mitigate unavoidable significant environmental impacts created by the proposed project.”  





Flood Protection Projects:  The water control projects the Bureau builds do not significantly impact farmland.  Generally, the Bureau does not complete water control projects on farmlands.  However, in the past, the Bureau has stopped erosion of prime farmlands subsequent to flooding that significantly damaged adjacent stream channels. Although there may be some loss of farmland area, the Bureau works to preserve the adjacent farmland as much as possible.





Potentially, a flood control project may involve creating a dry dam or detention basin in farmlands.  Such a project will not irreversibly take land out of agricultural production, however.  Moreover, it is unlikely that detention basins will ever be built on farmland precisely because significant damage to properties (which provides the basis for undertaking the project) happens in small towns, not on farmland.





Special Appropriations:  In some instances, DEP provides special appropriations to correct flooding and erosion problems (most notably after Hurricane Agnes).  After the January 1996 flood, DEP helped the Federal Natural Resources Conservation Service’s Emergency Watershed Protection program and this assistance served as an in-kind match for the required 25 percent co-pay provisions.  The majority of such efforts, however, do not take place on farmland.      





           D.        BUREAU OF WATERSHED CONSERVATION





Section 319 Nonpoint Source Program:  The Section 319 Nonpoint Source Program was created by Section 319 of the 1987 Federal Clean Water Act.  The Act required each state to complete an Assessment Report, which identified the major nonpoint source problems in the state, and a Management Plan to identify the elements of the program which will address these problems.  Grant money from EPA is available to Pennsylvania to implement components of this Management Plan.  Since agriculture was identified as the second largest source of pollution in the state, a large amount of the grant money has been used to provide technical assistance to farmers to address the nutrient and pesticide problems on their farm.  In addition, demonstration projects have been implement to show farmers how different management measures can be used to help them protect the environment and benefit their operation at the same time.  Since federal grant money can not be used to purchase land or implement easements, none of the Section 319 grant money has been used specifically for agricultural land preservation.  





Coastal Programs:  The Division of Coastal Programs is concerned with the prevention of nonpoint pollution in environmentally sensitive land in coastal areas.  Where there is pressure for development, sometimes difficult choices have to be made between preservation of primary agricultural land and protection of environmentally sensitive coastal land.  





�
	E.  	BUREAU OF MINING AND RECLAMATION





Both the coal and noncoal surface mining programs alert permittees that they must comply with all other applicable laws and regulations, including the local zoning ordinances which protect farmland.





Coal Mining:  The regulations [Chapter 86.1 and 86.37, Subsection (a) (13)] for coal mining protect prime farmlands.  The applicant for a coal mining permit must conduct a preapplication investigation of the proposed permit area to determine whether lands within the area may be prime farmland [Chapters 87.53, 88.32, 88.491(k), 89.121 or 90.22].  They require the program’s permittees to restore agricultural land and farmland historically used for cropland (5 years or more out of the 10 years immediately preceding acquisition by the coal company) to farmland [Chapters 87.73, 88.61, 89.122 and 90.45].





Noncoal Mining:  The statutes and regulations for surface mining of noncoal minerals do not address farmlands although the program has both positive and negative impacts on the resource.  On the one hand, limestone can be used as a soil amendment and, as such, improves the productivity of farmlands.  On the other hand, permitting noncoal mining can result in the removal of land from agricultural production.  During the permit application process, the program asks applicants to analyze the impact of their proposed activities on farmland and requires the reclamation of mining support areas (roads used during mining activities, parking areas for trucks, etc.) and other areas which could support farmland.





	F.  	BUREAU OF RADIATION PROTECTION





Siting of a Disposal Facility for Low-Level Radioactive Waste:  Pennsylvania must site a low-level radioactive waste disposal facility.  Potentially, this facility could be sited on farmland; however, there are a number of protections for farmland in the statute and regulations.





The Low-Level Radioactive Disposal Act (35 P.S. 7130.304) requires consideration for protection of lands in public trust and prevention of exploitation of natural resources.  The program’s regulations (25 Pa. Code Chapter 236) require an evaluation of compatibility with the adopted county and municipal plans for land use and zoning.  Potentially suitable sites may not be located on land covered by the Agriculture Area Security Law (3 P.S. Sections 901-905) or on Prime Farmland (Prime Agricultural Land) as defined by the U.S. Natural Resource Conservation Service.  The developer, Chem-Nuclear, evaluates potentially suitable sites to determine the types, quantities and physical locations of the natural resources on the site; this evaluation includes whether such resources are available outside the site.  The program’s priority is to avoid areas with rare or unique natural resources.  The Phase II siting criteria require that the developer consider resources protected by law, as well as resources suitable for human consumption, etc.





Application of Act 100:  DEP will encourage compliance with Act 100 where the applicant seeks condemnation of agricultural land.





	G.  	BUREAU OF LAND RECYCLING AND WASTE MANAGEMENT





Solid Waste Disposal Permitting Program:  The Bureau requires an environmental assessment, alternatives analysis and mitigation as part of the solid waste disposal permitting processes.  The environmental assessment requires detailed analysis of the potential impact of the proposed facility on the environment, including prime farmland.  The Bureau works with the Pennsylvania Department of Agriculture (PDA) to develop permit application procedures that address protection of primary agricultural land based upon the levels of priority outlined in the executive order.  The application procedures include requirements for the applicant to receive input from the local, state and federal agencies when the site is proposed to be located on any primary agricultural land.  





Agricultural Use of Sewage Sludge:  The environmental assessment permit application information is not required for activities involving the land application of sewage sludge as this type of operation does not adversely effect, but may enhance, the productivity of farmland.  





Application of Act 100:  DEP will encourage compliance with Act 100 where the applicant seeks condemnation of agricultural land.





	H.	BUREAU OF AIR QUALITY





The federal New Source Review rules, as well as Pennsylvania’s (Chapter 127, Subchapter E), require new sources to get emission offsets which provide for equivalent air impacts on public health and welfare.  Considering the impacts on “public welfare” would include the impact on local farm soils and crops.  New sources would have to make a demonstration that the offsets provide for this equivalence.  Historically, this portion of the rule has not been vigorously applied.  





There are other rules that require emission sources to consider their impact on the surrounding area, but there are no requirements that the source change any aspect of their operation based on that information.





Most of the Bureau’s regulations specifically exempt agricultural entities (i.e. fugitive emissions and odor control regulations).  





	I. 	BUREAU OF OIL AND GAS MANAGEMENT





The Oil and Gas Act:  This Act supersedes certain local ordinances regulating oil and gas well operations regulated by the Act.  





Notice to the Municipality:  The operator provides notice of the intent to drill a well to the municipality so that they can attend to any local requirement.





The Oil and Gas Program:  Under the authority of the Oil and Gas Act, the Oil and Gas Program issues well permits for the drilling and operation of oil and gas wells, administers the orphan and abandoned well plugging programs.  Surface landowners are notified by certified mail of the proposed well location and may file objections or request a conference to discuss and resolve any matter related to the well.  Once the permit is issued, the operator must provide notice to the local political subdivision at least 24 hours of the date drilling will commence.  Once the well is drilled the operator must restore the well site within 9 months.  Pits must be backfilled and graded to eliminate any depressions and the stability of the backfill must be compatible with the adjacent land.  Orphan and abandoned wells are plugged under DEP contracts and require restoration of the site upon completion.  


	


	J.  	DEP’S COOPERATION WITH THE PENNSYLVANIA FARM BUREAU





When DEP receives complaints that involve farms, DEP refers the complaint to the Pennsylvania Farm Bureau under a cooperative agreement between them.





When a complaint is received at the regional DEP office, DEP contacts the regional chairman of the Pennsylvania Farm Bureau.  The chairman contacts the coordinator of the county where the farm is located.  The coordinator personally visits the farm.  A commitment is sought from the farmer to fix the problem.  The coordinator reports back to the regional chairman, who notifies the DEP office.


  


III.  	GUIDELINES





	A.  	WHERE EASEMENTS OR DEED RESTRICTIONS EXIST





DEP will protect farmlands preserved under Act 43 of 1981, as amended, or Act 442 of 1968 in the implementation of its regulatory programs.  Authorizations for activities which impact such lands shall be consistent with the terms of the protection conveyed in the easement or deed restrictions.





	B.  	WHERE AGRICULTURAL SECURITY AREAS EXIST





To the extent practicable, DEP will assure, in the execution of its discretionary regulatory and programmatic duties, that its permit approvals and decisions are compatible with Agriculture Security Areas established pursuant to the “Agricultural Area Security Law,” (3 P.S. Section 901 et seq.).  Section 12 of this law provides that Commonwealth agencies shall encourage the maintenance of viable-farming in Agricultural Security Areas consistent with the promotion of public health and safety.  





In cases, where issuance of a permit or authorization will have the effect of taking Agricultural Security Area land out of production or where it will have the same affect on adjacent Agricultural Security Area lands, DEP will require the applicant to describe the nature of the project, the potential impacts that the project will have, and, to the extent practicable, the steps the applicant is going to take to avoid, minimize and mitigate any adverse impacts on Agricultural Security Area lands.  Where authority exists, DEP will not grant approvals where the proposed project threatens the integrity of an Agricultural Security Area.  With or without explicit authority, DEP will encourage avoidance, minimization of impacts and mitigation in these areas.





DEP will work with its program and legal staff, PDA and other interested persons to further describe the practical meaning of the terms “avoidance,” “minimization of impacts,” and “mitigation.”  DEP will collect examples from actual cases as the best method of explanation of these terms.





	C.  	FARMLAND ENROLLED IN ACT 319 OF 1974, AS AMENDED, (CLEAN 			AND GREEN) OR ACT 515 OF 1966, AS AMENDED





DEP will protect farmlands preserved under Act 319 of 1974, as amended, (Clean and Green) or Act 515 of 1966, as amended, in the implementation of its regulatory programs.  Lands utilized for the growing of timber shall be exempted from this protection.





	D.  	WHERE FARMLAND PLANNING AND ZONING EXIST





Use of Permit Conditions:  When DEP has the power to approve the request for authorization under applicable DEP administered statutes and regulations, DEP will place a condition in the permit or authorization stating the following, or its equivalent as modified for a specific program:





The permittee (or where applicable, the person obtaining a DEP approval) is responsible for complying with local zoning ordinances adopted pursuant to the Municipalities Planning Code.  A DEP authorization or permit does not supersede any valid local laws or ordinances, including zoning or other land use ordinances.





On the one hand, DEP is not legally empowered to enforce local zoning ordinances (see Township of Hilltown v. DER, 1980 EHB 215).  On the other hand, DEP is required to consider local zoning ordinances in permitting (see City of Scranton v. DER, 1982 EHB 12123, 1230).  The above permit condition language alerts permittees and persons seeking DEP approvals of their obligation to comply with local zoning ordinances and fulfills DEP’s legal obligations in addressing local zoning ordinances (see City of Scranton, at 1230).  Only after a local authority enforces a local zoning ordinance, and a court of competent jurisdiction subsequently renders an adjudication, is the DEP permit condition or approval regarding local zoning ordinances considered to be breached.





Where DEP lacks the authority to place permit conditions:  In cases where local zoning ordinances are in place that protect primary agricultural land and DEP staff are familiar with the existence of these ordinances, DEP staff may inform the applicant (informally) of the applicant’s need to consult with the local authority.  





Where local authorities require applicants to take steps, to the extent practicable, to avoid, minimize and mitigate any adverse impacts to agricultural land, it is the local authority’s responsibility to further describe the practical meaning of the terms “avoidance,” “minimization of impacts,” and “mitigation.”





As a “customer service,” DEP encourages its staff to collect examples from actual cases as one method of explanation for these terms.  Such examples should be prefaced with a disclaimer stating that interpretation of local ordinances ultimately rests with the local authority.    





	E. 	WHERE CLASSES I, II, III, IV OR UNIQUE FARMLAND EXIST





1. 	Some regulatory programs (such as the hazardous waste and low-level 	radioactive waste siting programs) prohibit the establishment of a 	hazardous waste or a low-level radioactive waste disposal facility on prime   


            farmlands (prime agricultural lands) as identified by the NRCS.  [See:  25 


            Pa. Code Sections 236.128(a)(7), 269.28.]  In administering these 


            programs, DEP will implement Executive Order 1994-3 by not allowing 


            hazardous waste or low-level radioactive waste facilities on prime farmland 


            (prime agricultural lands).





2.  	Other regulatory programs (such as the surface coal mining and coal refuse 	disposal programs) contain statutory provisions that prohibit surface coal 	mining and coal refuse disposal in an area that contains prime farmland, 	unless the operator can demonstrate that he can restore the affected area 	“to equivalent or higher levels of yield as non-affected prime farmland in 	the surrounding area.”  [See:  52 P.S. Sections 30.55(h), 1396.4(a)(2)(J).]  	DEP implements Executive Order 1994-3 through the administration of 	these provisions.





Example from the Coal and Noncoal Program:  Many times, both coal and limestone are mined in the same location.  In these situations, both the coal and the noncoal areas can sometimes be reclaimed to farmland after the mining has been completed.





3.  	Several other regulatory programs address farmlands.  For example, the 	environmental assessment provisions of the municipal waste regulations 	require that applicants consider the impact of municipal waste facilities on 	prime farmlands.  [See:  25 Pa. Code Section 271.127(a).]  Additionally, 	the sewage facilities siting regulations require sewage facilities plans to 	evaluate the consistency of alternatives to new or improved sewage 	facilities with Executive Order 1982-3, as codified.  [See:  25 Pa. Code 	Section 71.21(a)(5)(i)(G).]  The Hazardous Waste Siting Regulations have 	a similar requirement to consider consistency with the Executive Order.





4.  	Finally, other regulatory programs do not address primary agricultural lands in statute or regulation.  The noncoal surface mining regulatory program is one example.  For these programs, Article I, Section 27 of the Pennsylvania Constitution supports DEP’s broad exercise of discretion in implementing programs to protect primary agricultural land, as trustee of the Commonwealth’s natural resources.  [See:  Delaware County Community College v. Fox, 20 Pa. Commonwealth Court 355, 342 A.2d 468 (1975):  Article I, Section 27 is self-executing, that is: statutory or regulatory authority is not needed to 	implement the provisions.]





In regulatory programs that do not contain express statutory or regulatory authority providing for the absolute protection of prime farmland or primary agricultural land, Executive Order 1994-3 will be implemented as follows:  In cases where primary agricultural land will be lost and there is no local zoning in place which protects primary agricultural land, DEP may negotiate with the applicant to find reasonable steps the applicant might take that would avoid or minimize the loss of  primary agricultural land.





Examples from the Noncoal program:  In one case, a company owned both quarries and agricultural land.  DEP and the company reached a cooperative agreement whereby the company agreed in mining the quarry to mine the area in incremental stages, save the top soil and use it to increase the thickness of soils in adjacent agricultural areas.  For another example, some noncoal sites can be graded off and these graded areas can be returned to farmland use after the mining has been completed. 





DEP encourages its staff, members of its advisory committees, Department of Agriculture staff and other interested persons to make other suggestions of possible ways to avoid or minimize the loss of primary agricultural land.





F.       WHERE LAND HISTORICALLY USED FOR CROPLAND EXISTS, BUT 


           NONE OF THE PREVIOUS CATEGORIES A-E APPLY





DEP will continue to work cooperatively with the Department of Agriculture,


Regional and County Planning Boards, County and Municipal Governments and


	concerned citizens to achieve the dual goals of the preservation of Pennsylvania’s


	farmland and protection of Pennsylvania’s natural resources. 
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