                                                     


							                                               


                                                    








                                                         


ANNEX A








(NOTE: “Strikethroughs” over text represents Deletions; added data are underlined and CAPITALIZED.  Changes from proposed rulemaking are bolded, Underlined & capitalized for additions; and Bolded Strikethroughs for deletions.)











CHAPTER 92.  NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM








* * * * *





§92.81.  General NPDES permits.





	(a)  Coverage and purpose.  The Director may issue a general NPDES permit, in lieu of issuing individual NPDES permits, for a clearly and specifically described category of point source discharges, if the point sources meet all of the following paragraphs:





* * * * *





		(8)  Do not discharge to waters classified as “special protection” Exceptional Value Waters under Chapter 93 (relating to water quality standards).








						   * * * * *





§92.83.  Inclusion of individual dischargers in general NPDES permits.





* * * * *





	(b)  Denial of coverage.  The Director shall deny any application for coverage under a general permit when one or more of the following conditions exist:





* * * * *








		(8)  The discharge would be to waters classified as “special protection” Exceptional Value Waters under Chapter 93 (relating to water quality standards).











(Editor’s Note:  Sections 92.81 and 92.83(b)(8) are proposed to be amended in proposed amendments set forth in the regulatory package at 28 Pa.B. 4431 (August 29, 1998).











CHAPTER 93.  WATER QUALITY STANDARDS





§93.1.  Definitions.





					* * * * *





	CLASS A WILD TROUT WATER - A SURFACE WATER CLASSIFIED BY THE FISH AND BOAT COMMISSION, BASED ON SPECIES -SPECIFIC BIOMASS STANDARDS, WHICH SUPPORTS A POPULATION OF NATURALLY PRODUCED TROUT OF SUFFICIENT SIZE AND ABUNDANCE TO SUPPORT A LONG-TERM AND REWARDING SPORT FISHERY. 





	


* * * * *





	COORDINATED WATER QUALITY PROTECTIVE MEASURES – LEGALLY BINDING SOUND LAND USE WATER QUALITY PROTECTIVE MEASURES COUPLED WITH AN INTEREST IN REAL ESTATE WHICH EXPRESSLY PROVIDE LONG-TERM WATER QUALITY PROTECTION OF A WATERSHED CORRIDOR.  SOUND LAND USE WATER QUALITY PROTECTIVE MEASURES INCLUDE: SURFACE OR GROUNDWATER SOURCE PROTECTION ZONES, ENHANCED STORMWATER MANAGEMENT MEASURES, WETLAND PROTECTION ZONES, OR OTHER MEASURES WHICH PROVIDE EXTRAORDINARY WATER QUALITY PROTECTION.  REAL ESTATE INTERESTS INCLUDE: FEE INTERESTS, CONSERVATION EASEMENTS, GOVERNMENT OWNED RIPARIAN PARKS OR NATURAL AREAS, AND OTHER SUCH INTERESTS IN LAND WHICH ENHANCE WATER QUALITY IN A WATERSHED CORRIDOR AREA.





					   * * * * *


	


Exceptional Value Waters - surface waters OF High quality which constitute an outstanding national, State, regional or local resource satisfy SUBSECTION 93.4b(b) (Relating to Qualifying as exceptional value waters). Examples which qualify for exceptional value waters designation if they meet the conditions specified in §93.4c (relating to Exceptional Value Waters) are as follows: 





 (i) waters LOCATED IN national, State, or county parks or forests.





(ii) waters in wildlife refuges or State game lands.





(iii) waters which have been designated by the Fish and Boat Commission as “Wilderness Trout Streams”.





 (iv) other waters of exceptional recreational or ecological significance.





* * * * *





	High Quality Waters - Surface waters having quality which exceeds levels necessary to support propagation of fish, shellfish, and wildlife and recreation in and on the water by satisfying SUBSECTION 93.4b(a) (Relating to Qualifying as high quality waters).





* * * * *





	nATURAL QUALITY - THE WATER QUALITY CONDITIONS THAT EXIST OR THAT WOULD REASONABLY BE EXPECTED TO EXIST IN THE ABSENCE OF HUMAN related ACTIVITY.





* * * * *





	  NONPOINT SOURCE - A POLLUTION SOURCE WHICH IS NOT A POINT SOURCE DISCHARGE.





						    * * * * *					





	OUTSTANDING NATIONAL, STATE, REGIONAL, OR LOCAL  RESOURCE WATER - A SURFACE WATER FOR WHICH A NATIONAL OR STATE GOVERNMENT AGENCY HAS ADOPTED WATER QUALITY PROTECTIVE MEASURES IN A RESOURCE MANAGEMENT PLAN, OR REGIONAL OR LOCAL GOVERNMENTS HAVE ADOPTED COORDINATED WATER QUALITY PROTECTIVE MEASURES ALONG A WATERSHED CORRIDOR. 





						   * * * * *





	  POINT SOURCE DISCHARGE - A POLLUTANT SOURCE REGULATED UNDER THE NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (NPDES) AS DEFINED IN §92.1 (relating to definitions).





* * * * *





	 STATE GAME PROPAGATION AND PROTECTION AREA – an AREA ESTABLISHED BY THE GAME COMMISSION FOR THE PROPAGATION AND PROTECTION OF GAME OR WILDLIFE WHEREIN GAME OR WILDLIFE SHALL NOT BE HUNTED, PURSUED, DISTURBED, MOLESTED, KILLED, OR TAKEN AT ANY TIME EXCEPT AS AUTHORIZED BY THE COMMISSION.





						    * * * * *


	


	SURFACE WATER OF EXCEPTIONAL ECOLOGICAL SIGNIFICANCE - A SURFACE WATER WHICH IS IMPORTANT, UNIQUE, OR SENSITIVE ECOLOGICALLY, BUT WHOSE WATER QUALITY AS MEASURED BY TRADITIONAL PARAMETERS (E.G. CHEMICAL, PHYSICAL, BIOLOGICAL) MAY NOT BE PARTICULARLY HIGH, OR WHOSE CHARACTER CANNOT BE ADEQUATELY DESCRIBED BY THESE PARAMETERS.  THESE WATERS INCLUDE: (1) THERMAL SPRINGS AND (2) WETLANDS WHICH ARE EXCEPTIONAL VALUE WETLANDS PURSUANT TO 25 PA. CODE §105.17(1) (RELATING TO WETLANDS). 





SURFACE WATER OF EXCEPTIONAL RECREATIONAL SIGNIFICANCE - A SURFACE WATER WHICH PROVIDES A WATER-BASED, WATER QUALITY-DEPENDENT RECREATIONAL OPPORTUNITY (SUCH AS FISHING FOR SPECIES WITH LIMITED DISTRIBUTION) BECAUSE THERE ARE ONLY A LIMITED NUMBER OF NATURALLY OCCURRING AREAS AND WATERBODIES ACROSS THE STATE WHERE THE ACTIVITY IS AVAILABLE OR FEASIBLE. 





	Surface waters - Perennial and intermittent streams, rivers, lakes, reservoirs, ponds, wetlands, springs, natural seeps and estuaries, excluding Water at facilities approved for wastewater treatment such as wastewater treatment impoundments, cooling water ponds, and constructed wetlands used as part of a wastewater treatment process.





* * * * *


            WATER QUALITY PROTECTIVE MEASURES IN A RESOURCE MANAGEMENT PLAN – MEASURES IN A RESOURCE MANAGEMENT PLAN WHICH EXPRESSLY PROVIDE EXTRAORDINARY LONG-TERM WATER QUALITY PROTECTION OF A WATERSHED CORRIDOR.  SUCH MEASURES INCLUDE SURFACE OR GROUNDWATER SOURCE PROTECTION ZONES, ENHANCED STORMWATER MANAGEMENT MEASURES, OR WETLAND PROTECTION ZONES.





						 * * * * *





	WILDERNESS TROUT STREAM - A SURFACE WATER DESIGNATED BY THE FISH AND BOAT COMMISSION TO PROTECT AND PROMOTE NATIVE TROUT FISHERIES AND MAINTAIN AND ENHANCE WILDERNESS AESTHETICS AND ECOLOGICAL REQUIREMENTS NECESSARY FOR THE NATURAL REPRODUCTION OF TROUT.








(Editor’s Note: The proposed change to the definition of “Surface Waters” in §93.1 was finalized in amendments published at 27 Pa.B. 6799 (December 27, 1997) and is thus not part of these amendments.)








						  


§93.3.  Protected water uses.





	Water uses which shall be protected, and upon which the development of water quality criteria shall be based, are set forth, accompanied by their identifying symbols, in the following Table 1:





Table 1





Symbol�
Protected Use


�
�



* * * * *


�
�
�
Special Protection


�
�
HQ�
High Quality Waters [A stream or watershed which has excellent quality waters and environmental or other features that require special water quality protection ] 


�
�
EV�
Exceptional Value Waters [  A stream or watershed which constitutes an outstanding national, State, regional or local resource, such as waters of national, State or county parks or forests, or waters which are used as a source of unfiltered potable water supply, or waters of wildlife refuges or State game lands, or waters which have been characterized by the Fish Commission as “Wilderness Trout Streams,” and other waters of substantial recreational or ecological significance. ]


�
�






§93.4.  Statewide water uses.





* * * * *





	(c)  Redesignation of waters.  Waters considered for redesignation [under subsection (b)] may not be redesignated to less restrictive uses than the existing uses.





	[(d)  Protection of water bodies.


	


		(1)  When the Department’s evaluation of technical data establishes that a waterbody attains the criteria for an existing use which is more protective of the waterbody than the designated use, that waterbody shall be protected at its existing use until the conclusion of rulemaking action as a result of the evaluation.  At the conclusion of the rulemaking procedure, the waterbody shall be protected at its designated use.





		(2)  When the Department’s evaluation under paragraph (1) establishes that a waterbody attains the criteria for “High Quality Waters”, as defined in §93.3 (relating to protected water uses), that waterbody shall be protected at its existing use.  Proposed new and expanded discharges to the waterbody shall maintain and protect the existing quality of the waterbody unless the person proposing the new or expanded discharge demonstrates the criteria in §95.1(b)(1) and (2) (relating to general requirements).]





             


                                      ANTIDEGRADATION REQUIREMENTS








§93.4a.  existing uses Antidegradation.





	Existing instream water uses and the level of water quality necessary to protect the existing uses shall be maintained and protected When the Department’s evaluation of technical data establishes THAT A SURFACE WATER ATTAINS OR HAS ATTAINED an existing use.  if the Department has COnfirmed the presence or critical habitat of endangered or threatened, federal or Pennsylvania aquatic species listed in the Pennsylvania natural diversity inventory (PNDI), discharges to such waters shall be limited to ensure protection of such species and critical habitat.





	(a)  scope.  the requirements of this section are applicable to surface waters of the Commonwealth.  





 (b) existing use protection FOR SURFACE WATERS -  existing instream water uses and the level of water quality necessary to protect the existing uses shall be maintained and protected.





 (c)  protection for hIGH qUALITY WATERS -the water quality of high quality waters shall be maintained and protected, except as provided in subparagraph §93.4c(b)(1)(iii).





 (d) protection for exceptional value waters - the water quality of exceptional value waters shall be maintained and protected.








§93.4b.  QUALIFYING AS HIGH QUALITY OR EXCEPTIONAL VALUE WATERS





(a) QUALIFYING AS A HIGH QUALITY WATER -  A SURFACE WATER THAT MEETS ONE OR MORE OF THE FOLLOWING CONDITIONS IS A HIGH QUALITY WATER.





		(1) CHEMISTRY - THE WATER HAS LONG-TERM Water quality, BASED ON AT LEAST ONE YEAR OF DATA WHICH exceeds levels necessary to support the propagation of fish, shellfish, AND wildlife and recreation in and on the water by being better than the water quality criteria in §93.7, Table 3 (relating to specific water quality criteria) OR OTHERWISE AUTHORIZED BY §93.8a(b), at least ninety-nine (99) percent of the time for the following parameters:





	dissolved oxygen                  temperature               aluminum                pH  


	iron                                       dissolved arsenic       dissolved nickel       ammonia nitrogen 


	dissolved copper		dissolved lead	           dissolved cadmium  dissolved zinc         


	


THE DEPARTMENT MAY CONSIDER ADDITIONAL CHEMICAL AND TOXICITY INFORMATION, WHICH CHARACTERIZES OR INDICATES THE QUALITY OF A WATER, IN MAKING ITS DETERMINATION.





		    (2) BIOLOGY - ONE OR MORE OF THE FOLLOWING SHALL EXIST:





		          (i)  BIOLOGICAL ASSESSMENT QUALIFIER





                           (A)  The surface water supports a high quality aquatic community based upon information gathered USING PEER-REVIEWED biological assessment Procedures that consider physical habitat, benthic macroinvertebrates, OR fishes based on Rapid Bioassessment Protocols for Use in Streams and Rivers:  Benthic Macroinvertebrates and Fish, Plafkin, et al., (EPA/444/4-89-001), as updated and amended.  THE SURFACE WATER IS COMPARED TO A REFERENCE STREAM OR WATERSHED, and IT MUST ATTAIN AN INTEGRATED BENTHIC MACROINVERTEBRATE SCORE OF AT LEAST 83 PERCENT OF THE REFERENCEd stream or watershed.





			       (B)  The SURFACE water SUPPORTS A HIGH QUALITY AQUATIC COMMUNITY BASED UPON INFORMATION GATHERED USING Other widely accepted and published peer-reviewed biological assessment procedures that the Department may Approve to determine the condition of the aquatic community of a surface water.





                                          (C)  THE DEPARTMENT MAY CONSIDER ADDITIONAL  BIOLOGICAL INFORMATION WHICH CHARACTERIZES OR INDICATES THE QUALITY OF A WATER IN MAKING ITS DETERMINATION.





		         (ii)  CLASS A WILD TROUT STREAM QUALIFIER -  The surface water has been designated a Class A Wild Trout Stream by the Fish and Boat Commission following public notice and comment.  





	(b) QUALIFYING AS AN EXCEPTIONAL VALUE WATER -  a surface water that meetS ONE or more OF THE FOLLOWING conditions IS AN exceptional value water:








THE WATER MEETS THE REQUIREMENTS OF SUBSECTION 93.4b(a) (RELATING TO QUALIFYING AS HIGH QUALITY WATERS) AND ONE OR MORE OF THE FOLLOWING:








                                   (i) THE WATER IS LOCATED IN A NATIONAL WILDLIFE REFUGE OR A STATE GAME PROPAGATION AND PROTECTION AREA.





                                             (ii)  THE WATER IS LOCATED IN A DESIGNATED STATE PARK NATURAL AREA OR STATE FOREST NATURAL AREA, NATIONAL NATURAL LANDMARK, FEDERAL OR STATE WILD RIVER, FEDERAL WILDERNESS AREA, OR NATIONAL RECREATIONAL AREA.





(iii) the water is an outstanding national, STATE, REGIONAL, OR LOCAL resource water.





			(iv)  the water is A SURFACE WATER of exceptional recreational significance.





			(v) the water achieves a score of at least 92 percent (or its equivalent) using the methods and procedures described in §93.4b(a)(2)(i)(a) or (b).





           (vi) the water is designated as a “Wilderness Trout Stream” by the fish and boat commission FOLLOWING PUBLIC NOTICE AND COMMENT.





		(2)  the water is A SURFACE WATER of exceptional ecological significance.








§93.4c.  IMPLEMENTATION OF ANTIDEGRADATION REQUIREMENTS





 (a)  EXISTING USE PROTECTION  





                  (1) PROCEDURES





                       (i) EXISTING USE PROTECTION SHALL BE PROVIDED WHEN THE DEPARTMENT’S EVALUATION OF INFORMATION (INCLUDING DATA GATHERED AT THE DEPARTMENT’S OWN INITIATIVE,  DATA CONTAINED IN A PETITION TO CHANGE A DESIGNATED USE SUBMITTED TO THE ENVIRONMENTAL QUALITY BOARD PURSUANT TO §93.4d(a), OR DATA CONSIDERED IN THE CONTEXT OF A DEPARTMENT PERMIT OR APPROVAL ACTION) INDICATES THAT A SURFACE WATER ATTAINS OR HAS ATTAINED AN EXISTING USE.





                                   (ii)  THE DEPARTMENT SHALL INFORM PERSONS WHO APPLY FOR A DEPARTMENT PERMIT OR APPROVAL WHICH COULD IMPACT A SURFACE WATER, DURING THE PERMIT OR APPROVAL APPLICATION OR REVIEW PROCESS, OF THE RESULTS OF THE EVALUATION OF INFORMATION UNDERTAKEN PURSUANT TO paragraph (1)(i).





            (iii)  INTERESTED PERSONS MAY PROVIDE THE DEPARTMENT WITH ADDITIONAL INFORMATION DURING THE PERMIT OR APPROVAL APPLICATION OR REVIEW PROCESS REGARDING EXISTING USE PROTECTION FOR THE SURFACE WATER.





			(iv) THE DEPARTMENT WILL MAKE A FINAL DETERMINATION OF EXISTING USE PROTECTION FOR THE SURFACE WATER AS PART OF THE FINAL PERMIT OR APPROVAL ACTION.





		(2) ENDANGERED OR THREATENED SPECIES - if the Department has COnfirmed the presence, critical habitat, OR CRITICAL DEPENDENCE of endangered or threatened federal or Pennsylvania species in OR ON a surface water, THE DEPARTMENT SHALL ensure protection of such species and critical habitat.





	(b) PROTECTION OF HIGH QUALITY AND EXCEPTIONAL VALUE WATERS


		


(1)  POINT SOURCE DISCHARGES - THE FOLLOWING APPLIES TO POINT SOURCE DISCHARGES TO HIGH QUALITY OR EXCEPTIONAL VALUE WATERS. 





NON-DISCHARGE ALTERNATIVES/ USE OF BEST TECHNOLOGIES. 








                                      (A) A PERSON PROPOSING A NEW, ADDITIONAL, OR INCREASED DISCHARGE TO HIGH QUALITY OR EXCEPTIONALVALUE WATERS MUST EVALUATE NON-DISCHARGE ALTERNATIVES TO THE PROPOSED DISCHARGE AND USE AN ALTERNATIVE THAT IS ENVIRONMENTALLY SOUND AND COST-EFFECTIVE WHEN COMPARED WITH THE COST OF THE PROPOSED DISCHARGE.  IF A NON-DISCHARGE ALTERNATIVE IS NOT ENVIRONMENTALLY SOUND AND COST-EFFECTIVE, A NEW, ADDITIONAL, OR INCREASED DISCHARGE SHALL USE THE BEST AVAILABLE COMBINATION OF COST-EFFECTIVE TREATMENT, LAND DISPOSAL, POLLUTION PREVENTION, AND WASTEWATER REUSE TECHNOLOGIES.





 			    (B) A PERSON PROPOSING A NEW, ADDITIONAL, OR INCREASED DISCHARGE TO HIGH QUALITY OR EXCEPTIONAL VALUE WATERS, WHO HAS DEMONSTRATED THAT NO ENVIRONMENTALLY SOUND AND COST-EFFECTIVE NON-DISCHARGE ALTERNATIVE EXISTS UNDER CLAUSE (b)(1)(i)(A), SHALL DEMONSTRATE THAT THE DISCHARGE WILL MAINTAIN AND PROTECT THE EXISTING QUALITY OF RECEIVING SURFACE WATERS, EXCEPT AS PROVIDED IN SUBPARAGRAPH (b)(1)(iii). 





(ii)  public participation requirements for DISCHARGES TO high quality or exceptional value waters  -  THE following requirements apply to DISCHARGES TO high quality or exceptional value waterS, as applicable:





				(A)  the DEPARTMENT WILL HOLD A PUBLIC HEARING ON A PROPOSED new, additional, or increased DISCHARGE TO EXCEPTIONAL VALUE WATERS WHEN REQUESTED BY AN INTERESTED PERSON ON OR BEFORE THE TERMINATION OF THE PUBLIC COMMENT PERIOD ON THE DISCHARGE.





				(B)  FOR NEW OR INCREASED POINT SOURCE DISCHARGES, IN ADDITION TO THE PUBLIC PARTICIPATION REQUIREMENTS IN SECTIONS 92.61, 92.63, AND 92.65 (relating to public notice of permit application and public hearing; public access to information; and notice to other government agencies), the APPLICANT SHALL IDENTIFY the antidegradation CLASSIFICATION of the receiving water IN THE notice of complete application set forth in subsection 92.61(a).	





(iii)  social or economic justification (sej) in high quality waters -  the DEPARTMENT may allow a REDUCTION of water quality in a high quality water if It finds, after full satisfaction of the inter�governmental coordination and public participation provisions of the Commonwealth’s continuing planning process, that allowing lower water quality is necessary to accommodate important economic or social development in the area in which the waters are located.  NO REDUCTION IN WATER QUALITY SHALL BE ALLOWED UNDER this subparagraph UNLESS THE DISCHARGER demonstrates that the high quality WATER will SUPPORT APPLICABLE EXISTING AND DESIGNATED WATER USES (OTHER THAN THE HIGH QUALITY AND EXCEPTIONAL VALUE uSES) SET FORTH IN §93.3, TABLE 1 (RELATING TO PROTECTED WATER USES). 





	(2) nonpoint source control -  THE DEPARTMENT SHALL ASSURE THAT COST-EFFECTIVE AND REASONABLE BEST MANAGEMENT PRACTICES FOR NONPOINT SOURCE CONTROL SHALL BE ACHIEVED.





	(c)  SPECIAL PROVISIONS FOR SEWAGE FACILITIES IN HIGH QUALITY OR EXCEPTIONAL VALUE WATERS. 





		 (1)  SOCIAL OR ECONOMIC JUSTIFICATION (SEJ) APPROVAL in sewage facilities planning and approval in high quality waters.  a proponent of a new, additional, or increased sewage discharge in high quality waterS shall include a SOCIAL OR ECONOMIC JUSTIFICATION impact analysis as part of THE proposed revision or update to the OFFICIAL municipal sewage facilities plan pursuant to chapter 71 (RELATING TO ADMINISTRATION OF SEWAGE FACILITIES PLANNING PROGRAM).  the department will make a determination regarding the CONSISTENCY OF THE social or economic justification impact analysis with SUBparagraph (b)(1)(iii).  SUCH DETERMINATION SHALL CONSTITUTE THE SUBPARAGRAPH (b)(1)(iii) analysis AT THE NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (nPDES) PERMIT REVIEW STAGE UNDER CHAPTER 92 (relating to NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM), UNLESS THERE IS A MATERIAL CHANGE IN THE PROJECT OR LAW BETWEEN SEWAGE FACILITIES PLANNING AND NPDES PERMITTING, IN WHICH CASE THE PROPONENT SHALL RECOMMENCE SEWAGE FACILITIES PLANNING AND PERFORM A NEW SOCIAL OR ECONOMIC JUSTIFICATION IMPACT ANALYSIS.			


(2) SOCIAL OR ECONOMIC JUSTIFICATION (SEJ) FOR SEWAGE FACILITIES IN HIGH QUALITY WATERS CORRECTING EXISTING PUBLIC HEALTH OR POLLUTION HAZARDS- A  SEWAGE FACILITY, FOR WHICH NO ENVIRONMENTALLY SOUND AND COST-EFFECTIVE NON-DISCHARGE ALTERNATIVE IS AVAILABLE UNDER §93.4c(b)(1)(i)(A), PROPOSED TO DISCHARGE INTO HIGH QUALITY WATERS, WHICH IS DESIGNED FOR THE PURPOSE OF CORRECTING EXISTING PUBLIC HEALTH OR POLLUTION HAZARDS DOCUMENTED BY THE DEPARTMENT, AND APPROVED AS PART OF AN OFFICIAL PLAN OR OFFICIAL PLAN REVISION UNDER 25 PA. CODE §71.32 (RELATING TO DEPARTMENT RESPONSIBILITY TO REVIEW AND ACT UPON OFFICIAL PLANS), SATISFIES THE SOCIAL AND ECONOMIC JUSTIFICATION REQUIREMENTS IN SUBPARAGRAPH (b)(1)(iii).	


		


             (3) PUBLIC PARTICIPATION REQUIREMENTS FOR OFFICIAL SEWAGE FACILITIES PLANS OR REVISIONS TO OFFICIAL PLANS IN HIGH QUALITY OR EXCEPTIONAL VALUE WATERS.  A PROPONENT OF A SEWAGE FACILITY IN HIGH QUALITY OR EXCEPTIONAL VALUE WATERS SEEKING APPROVAL OF AN OFFICIAL PLAN OR REVISION MUST COMPLY WITH THE PUBLIC PARTICIPATION REQUIREMENTS IN SUBPARAGRAPH 71.53(d)(6)(RELATING TO MUNICIPAL ADMINISTRATION OF NEW LAND DEVELOPMENT PLANNING REQUIREMENTS FOR REVISIONS).








§93.4d.  PROCESSING OF PETITIONS, EVALUATIONS, AND ASSESSMENTS TO CHANGE A DESIGNATED USE.





	(a)  public notice of receipt of evaluation, or assessment of Waters, for High Quality or Exceptional Value Waters REDESIGNATION.  The Department will publish in the PENNSYLVANIA Bulletin and in a LOCAL newspaper of general circulation notice of receipt of a complete evaluation which has been accepted by the environmental quality board recommending A HIGH QUALITY OR EXCEPTIONAL VALUE WATERS REDESIGNATION, or notice of the department’s intent to assess surface waters for potential REDESIGNATION as High Quality or Exceptional Value Waters.  SUCH ASSESSMENTS MAY BE UNDERTAKEN IN RESPONSE TO A PETITION OR ON THE DEPARTMENT’S OWN INITIATIVE.  The notice will request submiSSION of information concerning the water quality of the waters subject to the evaluation, or to be assessed, FOR USE BY THE DEPARTMENT TO SUPPLEMENT any studies which have been performed.  The department will SEND a copy of the notice to all municipalities containing waters subject to the evaluation or assessment.





	(b)  combined pUBLIC MEETING and fact-finding hearing.  aS PART OF ITS review of an evaluation or performance of an ASSESSMENT, THE DEPARTMENT MAY HOLD a combined PUBLIC MEETING and fact finding hearing TO DISCUSS THE evaluation or ASSESSMENT, INCLUDING THE METHODOLOGY FOR THE evaluation or ASSESSMENT, AND MAY solicit INFORMATION, INCLUDING TECHNICAL DATA, TO BE CONSIDERED IN THE DEPARTMENT’S EVALUATION OR ASSESSMENT.


		


            (c)  submission to environmental quality board to alter designated use.   upon the completion of its assessment or review of a complete evaluation, and the satisfaction of the other APPLICABLE requirements of this section, the Department shall submit the results of its assessment or review to the environmental quality board for proposed rulemaking following review and comment by the petitioner, if applicable, in accordance with chapter 23. 








§93.4b    High Quality Waters





 (a)  qualifying as high quality waters.  For a surface water To qualify as High Quality WaterS, The department must determine that The water quality meets the conditions set forth IN PARAGRAPHS (1) - (3).





 (1)  chemistry test. ONE OF THE FOLLOWING SHALL EXIST:





                       (i)  Water quality must be generally better than the water quality criteria in §93.7, Table 3 (relating to specific water quality criteria) and in Chapter 16, Appendix A, Table 1 (relating to water quality criteria for toxic substances) based on water quality analysis obtained from one or more grab samples collected at representative stream flow conditions for the following parameters:





	pH				alkalinity			dissolved oxygen


	total dissolved solids		ammonia nitrogen		nitrite - nitrogen


	nitrate - nitrogen		hardness  			chloride


	sulfate				iron				manganese


	aluminum			arsenic*			cadmium*


	chromium VI*		copper*			lead*


	nickel*			zinc*


	(where “*” means dissolved analyses are to be performed).





				(ii)  THE water is determined by the department to be OF natural QUALITY.





			(2)  BIOLOGY TEST. ONE OR MORE OF THE FOLLOWING SHALL EXIST:





				(i)  The water quality MUST support nonimpaired, high quality aquatic communities as determined by the Department USING PEER-REVIEWED biological assessment Procedures that consider physical habitat AND ONE OR BOTH OF benthic macroinvertebrates AND fishes.  SUCH PROCEDURES SHALL BE based on Rapid Bioassessment Protocols for Use in Streams and Rivers:  Benthic Macroinvertebrates and Fish, Plafkin, et al., (EPA/444/4-89-001).





				(ii)  The water quality satisfies Other peer-reviewed biological assessment procedures that the Department may Approve to determine the condition of the aquatic community of a surface water.





				(iii)  The surface water has been designated a Class A Wild Trout Stream by the Fish and Boat Commission following public notice and comment.





                               (3)  ADDITIONAL INFORMATION:  THE DEPARTMENT MAY CONSIDER ADDITIONAL CHEMICAL OR BIOLOGICAL INFORMATION WHICH CHARACTERIZES OR INDICATES THE QUALITY OF A WATER IN MAKING ITS DETERMINATION.





		(b)  LEVEL OF PROTECTION/ SOCIAL OR ECONOMIC JUSTIFICATION (SEJ).  THE QUALITY OF High Quality Waters shall be maintained and PROTECTED unless A PERSON proposing a new, additional or increased discharge of sewage, industrial waste or other pollutants demonstrates, and The department finds, after public notification and participation as described in PARAGRAPH (e)(4), the proposed discharge is necessary to accommodate important economic or social development in the area in which the surface water is located AND will result in economic or social benefits to the public WHICH outweigh any water quality degradation which the proposed discharge is expected to cause.





		(c)  COMPLIANCE WITH WATER QUALITY STANDARDS.  A proposed discharge to High Quality Waters, alone or in combination with other existing and anticipated discharges, shall not preclude any use in the waters and downstream from the waters, nor result in a violation of any of the water quality criteria which are applicable to the receiving waters.





		(d)  SPECIAL PROVISIONS FOR SEWAGE FACILITIES CORRECTING PUBLIC HEALTH OR POLLUTION HAZARDS.  A PROPOSED SEWAGE FACILITY THAT THE DEPARTMENT DETERMINES IS DESIGNED for the purpose of CORRECTing PUBLIC HEALTH OR POLLUTION HAZARDS SHALL BE DEEMED TO SATISFY SUBSECTION (b).





		(e)  SOCIAL OR ECONOMIC JUSTIFICATION APPROVAL IN SEWAGE FACILITIES PLANNING and approval.  for a proponent of a new sewage facility in high quality waterS who seeks to DEMONSTRATE SOCIAL OR ECONOMIC JUSTIFICATION FOR LOWERING WATER QUALITY as part of THE application for an official sewage facilities plan or an official plan revision pursuant to chapter 71 (RELATING TO ADMINISTRATION OF SEWAGE FACILITIES PLANNING PROGRAM), all of the  FOLLOWING CONDITIONS shall apply:





			(1)  The proponent shall evaluate discharge alternatives in accordance with §93.4d(a)(RELATING TO GENERAL REQUIREMENTS FOR HIGH QUALITY AND EXCEPTIONAL VALUE).





			(2)  the proponent shall complete AND SUBMIT an sej impact analysis as part of the sewage facilities planning submittal.





			(3)  the department will make a determination REGARDING the sej impact analysis FOR CONSISTENCY WITH PARAGRAPH (2) during its review of the official plan or plan revision.





			(4)  UPON THE SUBMISSION OF A WASTEWATER DISCHARGE PERMIT APPLICATION, THE APPLICANT SHALL DOCUMENT THAT NONE OF THE FOLLOWING HAS OCCURRED:





				(i)  there has been a material change in the scope or characteristics of the project.





				(ii)  there has been a change in the lawS or regulationS affecting the sewage facilities planning, wastewater discharge, or other related aspects of the proposed project.





				(iii)  there has been a change in technology which makes a non�discharge alternative or combination of discharge AND NON�DISCHARGE alternatives, environmentally SOUND and economically feasible.





			(5)  IF ANY OF THE CHANGES IN PARAGRAPH (4) HAS OCCURRED, THE APPLICANT SHALL SUBMIT A REVISED SEJ IMPACT ANALYSIS TO THE DEPARTMENT FOR REVIEW AND APPROVAL AS PART OF THE WASTEWATER DISCHARGE PERMIT APPLICATION.





		(f)  SPECIAL PROVISIONS FOR minimal impact DISCHARGES:  IF a proposed DISCHARGE to High Quality Waters meetS one or more of the following conditions, that discharge maintainS and protectS water quality AND IS NOT SUBJECT TO subsection (b).





			(1)  The discharge of any pollutant, alone or in combination with other discharges into those waters, utilizes 25 percent or less of the surface water’s assimilative capacity.  To comply with this condition, the proposed discharge shall maintain and protect water quality by satisfying an effluent limit established by the Department through mathematical modeling based on an antidegradation allowance for the regulated parameter as calculated by the following formula:





	ca - 0.25(cwq - crs) + crs 


	where ca - antidegradation allowance for the parameter,


	cwq - water quality criterion for the parameter, and


	crs - Natural QUality of the parameter in the receiving stream or in the reference stream if receiving stream data is not available





			(2)  The discharge of pollutants qualifies for a general permit under §§92.81 and 92.83 (relating to general npdes permits and inclusion of individual dischargers in general npdes permits) and the terms and conditions of the permit.





§93.4c.  Exceptional Value Waters.





		(a)  qualifying as EXCEPTIONAL VALUE waters.  For a surface water To qualify as EXCEPTIONAL VALUE WaterS, The department must determine that The water quality meets CONDITIONS set forth in this subsection.





			(1)  chemistry test.  one or more of the following shall exist:





				(i)  Water quality must be generally better than the water quality criteria in §93.7, Table 3 (relating to specific water quality criteria) and in Chapter 16, Appendix A, Table 1 (relating to water quality criteria for toxic substances) based on water quality analysis obtained from one or more grab samples collected at representative stream flow conditions for the following parameters:





	pH				alkalinity			dissolved oxygen


	total dissolved solids		ammonia nitrogen		nitrite - nitrogen


	nitrate - nitrogen		hardness			chloride


	sulfate				iron				manganese


	aluminum			arsenic*			cadmium*


	chromium VI*		copper*			lead*


	nickel*			zinc*


	(where “*” means dissolved analyses are to be performed).








				(ii)  THE water is determined by the department to be OF natural QUALITY.





			(2)  BIOLOGY TEST.  ONE OF THE FOLLOWING SHALL EXIST:





				(i)  The water quality shall support non�impaired, OUTSTANDING aquatic communities as determined by the Department USING PEER-REVIEWED biological assessment Procedures that consider physical habitat, benthic macroinvertebrates, or fishes based on Rapid Bioassessment Protocols for Use in Streams and Rivers:  Benthic Macroinvertebrates and Fish, Plafkin, et al., (EPA/444/4-89-001).





				(ii)  The water quality satisfies Other peer-reviewed biological assessment procedures that the Department may APPROVE to determine the condition of the aquatic community of a surface water.





				(iii)  The surface water has been designated a WildERNESS Trout Stream by the Fish and Boat Commission FOLLOWING PUBLIC NOTICE AND COMMENT.





			(3)  ADDITIONAL INFORMATION:  THE DEPARTMENT MAY CONSIDER ADDITIONAL CHEMICAL OR BIOLOGICAL INFORMATION WHICH CHARACTERIZES OR INDICATES THE QUALITY OF A WATER IN MAKING ITS DETERMINATION.





		(b)  LEVEL OF PROTECTION FOR EXCEPTIONAL VALUE WATERS.  The quality of Exceptional Value Waters shall be maintained and protected.





§93.4d.   GENERAL REQUIREMENTS FOR HIGH QUALITY AND EXCEPTONAL VALUE WATERS.





		(a)  DISCHARGE ALTERNATIVES/USE OF BEST TECHNOLOGIES.  A PERSON PLANNING OR PROPOSING A NEW, ADDITIONAL OR INCREASED DISCHARGE TO HIGH QUALITY OR EXCEPTIONALVALUE WATERS MUST EVALUATE ALTERNATIVES TO THE DISCHARGE AND USE AN ALTERNATIVE THAT IS ENVIRONMENTALLY SOUND AND COST-EFFECTIVE WHEN COMPARED WITH THE COST OF THE PROPOSED STREAM DISCHARGE.  A PROPOSED DISCHARGE SHALL USE THE BEST AVAILABLE COMBINATION OF COST-EFFECTIVE TREATMENT, LAND DISPOSAL AND WASTEWATER REUSE TECHNOLOGIES.





		(b)  nONPOINT SOURCES.  The Department WIll implement programs that will promote cost-effective and reasonable best management practices for nonpoint source control.





		(c)  DESIGNATION AND LISTING.  High Quality AND EXCEPTIONAL VALUE WATERS ARE LISTED in §§93.9a-93.9z (relating to Drainage lists) following Designation THROUGH THE REGULATORY PROCESS.





		(d)  PROTECTION PENDING Designation.  Where the Department’s evaluation of technical data establishes that a surface water qualifies as High Quality OR EXCEPTIONAL VALUE Waters, that surface water shall be protected as High Quality OR EXCEPTIONAL VALUE Waters, RESPECTIVELY, pending DESIGNATION.





§93.4e.  PUBLIC PARTICIPATION IN HIGH QUALITY AND EXCEPTIONAL VALUE WATERS.





		(a)  SUBMISSION OF aNTIDEGRADATION EVALUATION REPORTS AND Petitions.  a PERSON WHO PETITIONS THE BOARD FOR STREAM REDESIGNATION UNDER cHAPTER 23, aPPENDIX a (RELATING TO SPECIAL PROCEDURES FOR PETITIONS FOR STREAM REDESIGNATIONS UNDER THE CLEAN STREAMS LAW AND CHAPTER 93 - STATEMENT OF POLICY) MAY SUBMIT TO THE DEPARTMENT COMPLETE DOCUMENTATION OF an antidegradation evaluation conducted by a non�Department entity with a conclusion concerning eligibility for antidegradation protection.  The Department WILL REVIEW THE ANTIDEGRADATION EVALUATION FOR COMPLETENESS AND will consider if the evaluation supports the proposed redesignation without additional information.





		(b)  Assessment of Waters for High Quality or Exceptional Value Waters classification.  The Department will publish in the PENNSYLVANIA Bulletin and in a LOCAL newspaper of general circulation notice of its intent to assess surface waters for potential classification as High Quality or Exceptional Value Waters.  The notice will request submittal of technical and scientific information concerning the water quality of the waters to be assessed FOR USE BY THE DEPARTMENT TO SUPPLEMENT ITS TECHNICAL EVALUATION.  The department will SEND a copy of the notice to all municipalities containing waters subject to the assessment.





		(c)  PUBLIC PARTICIPATION REQUIREMENTS FOR OFFICIAL SEWAGE FACILITIES PLANS OR REVISIONS TO OFFICIAL PLANS IN HIGH QUALITY OR EXCEPTIONAL VALUE WATERS.  A PROPONENT OF A SEWAGE FACILITY IN HIGH QUALITY OR EXCEPTIONAL VALUE WATERS SEEKING APPROVAL OF AN OFFICIAL PLAN OR REVISION MUST COMPLY WITH THE PUBLIC PARTICIPATION REQUIREMENTS IN CHAPTER 71, RELATING TO NOTICE OF ANTIDEGRADATION CLASSIFICATION OF THE RECEIVING WATERS.





		(d)  public participation requirements for proposed discharges to high quality or exceptional value waters.  in addition to the public participation requirements in §§92.61, 92.63, and 92.65, THE following requirements apply to a proposed DISCHARGE to high quality or exceptional value waterS.





			(1)  proof of publication of a notice in a local newspaper of general circulation that the applicant intends to apply for a permit to discharge into high quality or exceptional value waters, and seeks comment for a 30 day period on the proposal.  the notice must state the name of the receiving water and its aNtidegradation classification, and shall provide the address of an accessible public location, such as a public library, where interested persons may review information regarding the discharge, including any social or economic justification analyses, and any public comments submitted to the applicant regarding its proposal.





			(2)  the applicant shall provide the department with a copy of all public comments received and a response to the comments prior to the department’s review of the proposal.





			(3)  the department’s notice of complete application set forth in subsection 92.61(a) shall note the antidegradation classification of the receiving water.





		(e)  public hearings for discharges to exceptional value waters.  The department will hold a public hearing on any proposed discharge into WATERS DESIGNATED AS exceptional value waters.





�



§93.7  Specific water quality criteria.





* * * * *





	(e)  Table 5 contains groups of specific water quality criteria based upon water uses to be protected.  When the symbols listed in Table 5 appear in the Water Uses Protected column in [§93.9] §§93.9a – 93.9z, they have the meaning listed in [the] Table 5.  Exceptions to these standardized groupings will be indicated on a stream�by�stream or segment�by�segment basis by the words “Add” or “Delete” followed by the appropriate symbols described elsewhere in this chapter.








TABLE 5





Symbol�
Water Uses Included�
Specific Criteria


�
�



* * * * *


�
�
[HQ WWF�
Statewide list plus High Quality Waters


�
Statewide list plus DO1 and Temp2


�
�
HQ�CWF�
Statewide list plus High Quality Waters and Cold Water Fish


�
Statewide list plus DO6 and Temp1�
�
HQ�TSF�
Statewide list plus High Quality Waters and Trout Stocking


�
Statewide list plus DO1 and Temp3�
�
EV�
Statewide list plus Exceptional Value Waters]


�
Existing quality�
�



* * * * *


�
�






	(g)  Table 5a contains groups of specific water quality criteria for High Quality and Exceptional Value Waters.





TABLE 5a





SYMBOL�
�
category specific criteria


�
�
HQ�WWF�
Statewide list plus High Quality Waters


�
Statewide list plus DO1 and Temp2�
�
HQ�CWF�
Statewide list plus High Quality Waters and Cold Water Fish


�
Statewide list plus DO6 and Temp1�
�
HQ�TSF�
Statewide list plus High Quality Waters and Trout Stocking


�
Statewide list plus DO1 and Temp3�
�
EV�
STATEWIDE LIST PLUS EXCEPTIONAL VALUE WATERS


�
EXISTING QUALITY�
�









(Editor’s Note: §93.7 is proposed to be amended in proposed amendments in a rulemaking package at 28 Pa.B. 4431 (August 29, 1998)). 








NOTE:  §93.9a-93.9z (relating to drainage lists) are proposed to be amended like the following example of an amended drainage list.  “HQ” and “EV” would no longer be listed in the “Water Uses Protected” column, but in a new column titled “Antidegradation Classification”.  “EV” in the “Water Uses Protected” column would be replaced with the designated use of the water (in most cases, CWF - see editor’s note below).





§93.9c.  Drainage List C.





Delaware River Basin in Pennsylvania


Delaware River





Stream�
Zone�
County�
Water Uses Protected�
Exceptions to Specific Criteria�
Antidegradation Classification


�
�
1  Delaware River�
Main Stem, Lackawaxen River to Tocks Island�
Pike�
WWF, MF�
Delete Bac1, pH1 and TDS1.  Add Bac5, pH4, Temp4, Temp9, TON, TDS3 Tur5 upstream of RM 254.75 and Tur6,downstream of RM 254.75, MBAS1 and Rad


�



�
�
2  Unnamed Tributaries to Delaware River�
Basins


Lackawaxen River to Tocks Island


�
Pike�
[HQ-CWF] CWF�
None�
HQ


�
�
2  Panther Creek�
Basin�
Pike�
[HQ-CWF] CWF�
None�
HQ





�
�
2  Shohola Creek�
Basin�
Pike�
[HQ-CWF] CWF�
None�
HQ





�
�
2  Twin Lakes Creek�
Basin�
Pike�
[HQ-CWF] CWF�
None�
HQ





�
�
2  Pond Eddy Creek�
Basin�
Pike�
[HQ-CWF] CWF�
None�
HQ





�
�
2  Bush Kill�
Basin�
Pike�
[EV] CWF�
None�
EV


�
�
2  Rosetown Creek�
Basin�
Pike�
[HQ-CWF] CWF, MF�
None�
HQ





�
�



�



******************************************************************************





Editor’s Note:  §§93.9a-93.9z are amended as follows:





	In the “Water Uses Protected” column, “HQ-” and “EV” are deleted and relocated in a new column and titled “Antidegradation Classification”; the designated uses (i.e., CWF, WWF, or TSF and MF, if listed) are retained in the column.





	The entry for the “Water Uses Protected” column for EVs is “CWF” for all except the following streams: 





Drainage List�
Stream�
Zone�
County�
Water Uses Protected


�
�
(§93.9f Pa. Code p. 93-53)�
4-Peters Creek�
Basin�
Berks�
WWF


�
�
(§93.9g Pa. Code p. 93-62)�
5-Broad Run�
Basin�
Chester�
TSF, MF


�
�
(§93.9o Pa. Code p. 93-129)�
5-Elders Run�
Basin�
Lancaster�
TSF


�
�
(§93.9o Pa. Code p. 93-134)�
3-Black Run�
Basin, Source to Unnamed Tributary at RM 2.50


�
Chester�
TSF, MF


�
�
(§93.9o Pa. Code p. 93-134)�
3-Unnamed Tributary to Octoraro Creek at RM 13.60


�
Basin�
Chester�
TSF, MF


�
�
(§93.9o Pa. Code p. 93-135)�
4-Jordan Run�
Basin�
Chester�
TSF, MF


�
�
(§93.9o Pa. Code p. 93-135)�
4-Barren Brook�
Basin�
Chester�
TSF, MF


�
�






(Editor’s Note: Sections 93.9a-93.9z are proposed to be changed in proposed amendments at 28 Pa.B. 4431 (August 29, 1998)).








�






CHAPTER 95.  WASTEWATER TREATMENT REQUIREMENTS





§95.1.  General requirements.





	[(a)]  Specific treatment requirements and effluent limitations for each waste discharge shall be established based on the more stringent of [subsections (b) and (c)] antidegradation requirements under §§93.4a - 93.4[e]d (relating to antidegradation requirements), the water quality criteria specified in Chapter 93 (relating to water quality standards), the applicable treatment requirements and effluent limitations to which a discharge is subject under 33 U.S.C.A. §1251 or the treatment requirements and effluent limitations of this title provided that specific treatment requirements and effluent limitations for waste discharges from overflows as defined in §94.1 (relating to definitions) shall be established based on applicable treatment requirements and effluent limitations to which [such] THE discharge is subject under 33 U.S.C.A. §1251 et seq.





	[(b)  Waters having a water use designated as “High Quality Waters” in §§93.6 and 93.9 (relating to general water quality criteria; and designated water uses and water quality criteria) shall be maintained and protected at their existing quality or enhanced, unless the following are affirmatively demonstrated by the proposed discharger of sewage, industrial wastes, or other pollutants:





		(1)  The proposed new, additional or increased discharge or discharges of pollutants is justified as a result of necessary economic or social development which is of significant public value.





		(2)  The proposed discharge or discharges, alone or in combination with other anticipated discharges of pollutants to the waters, will not preclude any use presently possible in the waters and downstream from the waters, and will not result in a violation of any of the numerical water quality criteria specified in §93.9 which are applicable to the receiving waters.





	(c)  Waters having a use designated as “Exceptional Value Waters” in §93.9 shall be maintained and protected at a minimum at their existing quality.  The Department will hold a public hearing on any proposed discharge into waters having a water use designated as “Exceptional Value Waters” in §93.9.





	(d)  A project or development which would result in a new, additional or increased discharge or discharges of sewage, industrial wastes, or other pollutants into waters having a water use designated as “High Quality Waters” in §93.9 will be permitted only in compliance with the requirements of (b) and, furthermore, shall be required to:





		(1)  Utilize the best available combination of treatment and land disposal technologies and practices for the wastes, where the land disposal would be economically feasible, environmentally sound and consistent with other provisions of this title; or





		(2)  If the land disposal is not economically feasible, is not environmentally sound or cannot be accomplished consistent with other provisions of this title, utilize the  best available technologies and practices for the reuse and discharge of the wastes.]








(Editor’s Note: §95.1 is proposed to be amended in proposed regulations published at 28 Pa.B. 4431 (August 28, 1998)).
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